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ABUSES OF CORPORATE PRIVILEGES.! 


For many years the question has been addressing itself to the 
American people, and pressing with more and more earnestness 
for a decision, — whether the corporation is to 

The Question 
Stated: Whether rule the State, or the State the corporation. 
Serene ene Corporations have been multiplying with an ac- 
or the State the celerated rapidity and invading and appropria- 
amend ting every field of industry. Their promoters 
have purchased, by bribery and corruption, exclusive privileges 
from the temporary tenants of legislative power, and judicial 
casuistry has made these privileges irrepealable and endowed 
them with immortality. They have found means to combine all 
the corporations engaged in producing particular commodities so 
as to engross those commodities, suppress all competition therein, 
crush out and destroy all rival producers; and, aided by the 
Chinese Wall of a protective tariff, excluding the world’s com- 
petition, they have thus been enabled to dictate to the American 
people what they shall pay for them, without submitting, as other 
people have to do, to the inconvenience of having the price regu- 
lated by the natural law of supply and demand. At every step 


1 Address delivered before the Bar by SzyrmMour D. THompson, of Mis- 
Association of the State of Kansas at souri. 
Topeka, on the 26th of January, 1892, 
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in this baleful progress they have had the aid of the only branch 
of our national government which is non-elective, which is in no 
practical sense responsible to the people or to any one for its 
acts, and which is totally out of touch with the people in its 
sympathies, —the Federal judiciary. Individual members of 
that judiciary have struggled for popular right, but they have 
been overborne by the generalcurrent. The progress of usurpa- 
tion has been as steady in one direction as the operation of that 
mechanical contrivance called the ratchet, or as the march of a 
glacier, or the southward movement of the great and wonderful 
Russian nation to execute the will of Peter. Jurisdiction has 
been seized on casuistic pretenses ; the right of trial by jury has 
been set aside in vast reaches of country; the courts have gone 
into the business of the common carrier; the by-laws of corpora- 
tions have overtopped in the judicial estimation the legislation of 
States which were once called sovereign; and constitutional or- 
dinances, earned on the field of battle and intended as charters 
of human liberty, have been turned into the shield of incorpora- 
ted monopoly. The barons of corporate power, outrivaling in 
wealth and splendor the merchant kings of Venice, have pur- 
chased of venal legislators seats inthe senate of the United States, 
and have found no difficulty in placing their allies on the judicial 
bench. Throughout all this the press, — that egis of a free peo- 
ple,—has been directly or indirectly subsidized into silence. Or 
where it would speak, it has not been able to speak, because the 
bar, who alone can instruct the press in legal matters, pursuing 
their courtier-like habits, have not dared to raise their voices in 
public opposition to the work of the judges in whose courts they 
must earn their daily bread. Meanwhile the masses of the peo- 
ple, —scattered, isolated, ignorant, helpless; unable from their 
situation to combine and meet combination with combination; 
ground between the upper and nether millstone; groping about 
in the dark to find out who has hit them; with few save the 
shyster, the blatherskite and the fraud to speak for them, — 
have either expended their force in a blind and unreasoning 
hatred of all corporations, or in the invention of wild and idiotic 
schemes of relief through the assistance of the government. 
To such an extent have these acts of usurpation and oppression 


fanned into flame the popular hatred of certain kinds of corpora- 
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tions, that no corporation can go before a jury in a contest with 
a natural person with any hope of justice ; and in more than one 
jurisdiction, out of all the cases that have been freely submitted 
to juries to find the facts, careful estimates will show that the 
railroad corporation defendant has not been able to defend suc- 
cessfully one case in one hundred. 

And yet we must have corporations. Like the poor they are 
always with us, and always will be. That industrial develop- 

ment which has amazed the nations and made 
The Corporation: 

Like the Poor, al- Our country the prodigy of history could never 

ways withus. been attained without them. The two es- 
sential principles which they involve of a limited liability and a 
power in each member freely to transfer his holdings to any 
stranger, are absolutely essential to the carrying out of large 
enterprises. A single appalling instance within recent mem- 
ory will serve to illustrate their beneficial effect. The Glas- 
gow bank failed with a great liability. It was an unlimited joint- 
stock company, and the members were liable for its debts as 
partners. For many years the price of its stock had been greatly 
in excess of its par value, and furnished a favorite investment for 
trust estates. Its sudden failure reduced unnumbered widows 
and orphans to poverty and ruined many a solvent man who held 
its shares in no other character than that of a trustee of an estate 
under a deed or will. 

When we balance the benefits of corporations against their 
evils —— when we perceive their absolute necessity in the devel- 
ment of the industrial life of a great people— when we con- 
template the progress which has been achieved through this 
form of industrial combination, —it does not become us, the 
members of the greatest, the most conservative and the most 
powerful of the learned professions, to drift into this blind and 
unreasoning prejudice against them. Nor can we repress the 
smile of a philosopher when we read vehement denunciations 
of corporations in newspapers which are themselves incorpo- 
rated — recalling the classic example of Seneca inveighing 
against usury with millions loaned out at interest. But we in- 
tend to rule them, and we do not intend to be ruled by them. 
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The Dartmouth College decision put the private corporation 
above the legislatures of States which were at that time called 
**sovereign.’’ If we can dismiss from our men- 

College Dect. tal vision the superstitious glamor which attends 
Boe een ag great names, we shall have no difficulty in con- 

orporation on 

Horseback — that cluding that that celebrated decision proceeded 
Case analyzed. upon grounds which will not bear any analysis, 
It was a writ of error to the Superior Court of New Hampshire. 
It was essential to the jurisdiction of the Supreme Court of the 
United States that a Federal question should be involved in the 
case. That Federal question was supposed to arise from the 
fact that the legislature of New Hampshire had passed an act in 
violation of that provision of the Federal constitution which de- 
clares that ** no State shall pass any bill of attainder nor any 
ex post facto law, nor any law impairing the obligation of con- 
tracts.” The king of England, acting through John Went- 
worth, the colonial governor of New Hampshire, or Governor 
Jobn Wentworth acting as the king of England, had granted to 
Dr. Wheelock and his associates a charter incorporating them as 
an educational institution to be known as the Trustees of Dart- 
mouth College, with certain powers and privileges, such as it 
was usual to confer on educational corporations. It was not 
stated in the charter that it was an agreement ; it was not stated 
that the corporators gave anything to the king or to Governor 
Wentworth for it; and the fact was that they gave nothing for 
it. Nor did the charter say that it was a contract; nor did it 
contain any provision that the Parliament should not revoke it. 
Indeed, neither the king nor Governor Wentworth could have 
inserted in it such a provision, because neither could bind the 
Parliament of England. The legislature of New Hampshire, 
after the Revolution (whatever its powers may have been be- 
fore) succeeded, within the State of New Hampshire, to all the 
powers which had been hitherto possessed by the Parliament of 
Great Britain, except in so far as restrained by the constitution of 
New Hampshire and the constitution of the United States. That 
legislature undertook, by the passage of successive acts, to mod- 


1 Const. U.S. Art. I., § 10. 
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ify the charter of the corporation of Dartmouth College in certain 
particulars which it is not necessary to name. This led to the 
existence of two alleged corporations, each claiming to be the 
rightful corporation, and as such entitled to the properties of 
the corporation. In an action of trover for the books of the 
original corporation, brought by the new corporation, the Supe- 
rior Court of New Hampshire decided in favor of the plaintiff, 
thereby sustaining the recent acts of the legislature of New 
Hampshire, both under the constitution of New Hampshire and 
under the constitution of the United States. To reverse this 
decision a writ of error was sued out in the Supreme Court of 
the United States under the twenty-fifth section of the Federal 
Judiciary Act. It was necessary, to support the jurisdiction of 
the Federal Supreme Court, for it to hold that the acts of the 
legislature of New Hampshire were either bills of attainder or 
ex post facto laws, or laws impairing the obligation of a contract. 
That they were not bills of attainder could not of course be 
argued. Although Chief Justice Marshall had been so wild, in 
the previous case of Fletcher v. Peck,' as to argue that an act of 
the legislature of a State repealing a previous legislative grant 
was in the nature of an ex post facto law — showing either his 
lack of technical learning or the looseness of his judicial concep- 
tions, — yet in this case Webster had too much respect for his 
reputation as a lawyer to take such a position, and Marshall did 
not repeat that dictum.’ 

The question was then narrowed down to the question whether 
the legislature of New Hampshire had impaired the obligation of 
acontract. If it had not, there was no Federal question in the 
case, the Supreme Court of the United States had no jurisdic- 
tion, and there was nothing to do but to dismiss the writ of 
error. It is to be perceived that the crucial question for decis- 
ion was whether the charter of a corporation, although not 


1 6 Cranch, 87. tution; since the expression ex post 
2 Though Marshall was certainly facto was at an early day applied to 

not a learned lawyer, at least at the civil and criminal laws alike. Co. 

date of the decision of Fletcherv. Peck Litt. 241; Fearn. Rem. 175; 2 Ld. 

(Anno, 1819), yet it would be unjust Raym. 1352; 1 Ham. Bla. Com. 132, 

to impute to ignorance his argument note. 

founded on that clause of the consti- 
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purchased, as ancient charters often were, was a contract; sec- 
ondly, whether, if a contract, it was a contract within the mean- 
ing of the clause of the constitution of the United States above 
quoted ; thirdly, whether if a contract, any obligation remained 
with reference to it on the part of either of the contracting par- 
ties ; and finally whether, if such an obligation remained, it had 
been impaired by the acts of the legislature of New Hampshire 
in question. The Supreme Court of the United States (only 
one judge dissenting )' decided all these questions in the affirma- 
tive; and the deliberate judgment of many lawyers of our day 
is that it decided every one of them erroneously. Hon. John 
F. Dillon, in a written expression that I cannot now put my 
finger upon, said that one needs to read again the opinion of the 
great chief justice to re-assure himself upon this question. I 
submit that a sound lawyer cannot re-assure himself by reading 
that opinion. 

In the first place, the charter of the college was no contract at 
all. Some benevolent noblemen and gentlemen had subscribed 
Continued: No ‘© 4 fund to enlarge the school of Dr. Wheelock 

Sense inthe Dart- from a school for the instruction of Iudian youth, 
eee ee. into a school for the instruction of English- 
cated Gift nota sneaking youth; and the king, moved merely by 
Contractual “Ob- Considerations relating to the welfare of his sub- 
“sae dip jects, as parens patria, out of his own special 
executed, butonly grace and mere motion, as the charter: recites, 
ral Obligation o¢ 224 not for anything which the corporators gave 
not molesting the to him or agreed to do, granted to them the 
a nt charter. The reasons on which this was held to: 
thereby vested. be a contract —on which question the jurisdic- 
tion of the court depended, — were slurred over by the chief 
justice in a few sentences, the substance of which was that this 
was a grant, and that a grant, according to Blackstone, differed 
in nothing from a contract. He did not stop to analyze this 
dictum of Blackstone. He did not want to do it, for that would 


have defeated the jurisdiction of which he was evidently so greedy.” 


1 Mr. Justice Duvall. that he boldly argued that a gift is a. 
2 Mr. Justice Washington was so contract. 4 Wheat. 656. 
careless of his reputation as a lawyer 
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= A grant, in its usual acceptation, is merely a gift under seal of 
n- land or of incorporeal hereditaments. It is a gift of something 
ve which cannot pass and be executed by delivery, and which must 
ed therefore pass by the execution and delivery of a deed.’ It may 
re or may not be a contract. If it has been purchased — if a con- 
ad sideration has passed for it, if something is agreed to be done 
re forit,itisacontract. If not, itis no contract.2? Must I attempt 
ly to prove this to a body of lawyers? If a begger meets you in 
a- the street and solicits of you a nickel, and you give him the 
ly vickel, that is not a contract; it is merely an executed gift. So, 
in if, by a deed of gift you make an advancement to yours on, that is 
y no contract. <A gift is no contract, whether of chattels executed 
e by delivery, or of land or incorporeal hereditaments executed 
I by the delivery of a deed; an advancement is no contract; 
g a devise is no contract. You have a law school in your State 
University at Lawrence; but your professors do not teach the 
it students that an executed gift, oral or written, is a contract. 
d You have courts of justice in Topeka; but no lawyer argues 
k therein that a gift is a contract. But it was necessary to the 
's enormous seizure of jurisdiction made by the Supreme Court of 
a the United States in the Dartmouth College case, for the court 
y to hold that a gift in the form of a grant under seal isa contract, 
a and they did not hesitate to decide it, though without giving any 
| lawyer-like reasons for their decision. 
’ But the second proposition which they encountered presented 
e even a greater difficulty. The constitution of the United States 
, did not say that no State should impair the effect of contracts, 
» or divest rights vested through contracts; those safeguards of 
property rights were left to the State constitutions ; it said that 
no State should impair the obligation of contracts. Now what 


is the obligation of a contract? It is merely the duty which 
either of the contracting parties has assumed towards the other 
for the consideration named. This duty exists only so long as 
the contract remains executory. When the contract is performed 
on either side the obligation of the contract assumed by that 


1 2 Bla. Com. 317; And. Dict. Law, transfer of property without consider- 
verb. Grant. ation.’? Mr. Justice Davis in Kehr v. 
A gift being nothing more thana Smith, 20 Wall 35. 


. 
4 
XUM 


176 


26 AMERICAN LAW REVIEW. 


contracting party is discharged and is at an end. The Federal 
constitution intended that when a man, by a contract, has agreed 
to pay money or do a certain thing, and has not paid that money 
or done that thing, the legislature of the State shall not step in and 
say that he shall be exonerated from paying that money or doing 
that thing. That was what it meant, and that was all it meant. 
That is all that can be gathered from the meaning of the words 
employed, and that is all that can be discovered by the language 
as interpreted by writersin the Federalist. It was aimed at pre- 
venting the States from passing laws which they were so frequently 
passing to relieve the distresses produced by the revolution: stay- 
laws, laws discharging contracts, retroactive statutes of limita- 
tion, and laws repealing all remedies for the collection of debts. 

But Marshall did not hesitate over such a trifling difficulty 
of interpretation. His mind, fertile in casuistry, discovered an 
Further of this Obligation even in an executed contract. Nay, 

teary a more; it discovered the obligation of a contract 

tion” not to rob In an executed gift. That obligation was the 

your Renee. implied obligation not to take back the gift. To 
recur to the example of the beggar on the street, when you com- 
ply with his supplication and give him the nickel, according to 
Marshall’s theory, you make a contract with him, which is that 
you will not knock him down and take the nickel away from him. 
That is the obligation of contract on which the Supreme Court of 
the United States assumed jurisdiction to reverse the decision of 
the Superior Court of New Hampshire and to place the private 
corporation above the legislature of a sovereign State. 

Nor did the difficulty of degrading sovereign legislation to the 
plane of private contracts at all weigh upon the minds of the 
Continued: Sov. COnCurring judges. The court had decided nine 

ereign Legislation years before that a legislative grant is a contract 

Private Contracts Within the protection of the constitution of the 

—Grants got by United States.1 They had at the same time de- 

Bribery and Fraud 

Unimpeachable Cided arguendo, that such a grant could not be 

and Bernal. impeached for fraud, and they had decided on 
a supposed case in judgment that it could not be impeached for 


1 Fletcher v. Peck, 6 Cranch, 87. 
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fraud as against a subsequent bona fide purchaser for value.! 
As they foresaw, their doctrine that an act of the legislature 
making a grant cannot be impeached for fraud, from the very 
necessity of the case, has come to be a settled maxim of Ameri- 
can jurisprudence.” But every private contract can be impeached 
for fraud, both at law and in equity. By these decisions, then, 
the legislation of a sovereign State creating a grant of any species 
of private property rights, is not only reduced to the level of a 
private contract, but is degraded below that level. Although 
obtained by bribing and corrupting the temporary tenants of 
legislative power, it is sanctified by the Federal constitution and 
endowed with immortality. For the benefit of the corporation it 
is not sovereign legislation but a mere contract vesting rights 
which cannot be recalled. For the benefit of the corporation it 
is sovereign legislation, and hence no contract in the sense of be- 
ing impeachable for fraud. 

But the infamy did not stop here. The court had already de- 
cided * that the doctrine extended to a legislative grant of exemp- 


continuea: a tion from taxation; that such a grant, unless 


Purchase by Brib- voluntarily surrendered by the grantees or their 


ery of the State’s 
Right of Taxation, 
and hence of its 
Right to Exist, is 
Irrevocable and 
Eternal. 


successors was eternal, and this has come to be 
the settled doctrine of the court.‘ And yet this 
right of taxation is conceded by that court® and 
by all other courts, to be the highest incident of 
sovereignty —to involve the very right of self-preservation on 
the part of the State. Nevertheless it was established by this 
and the preceding decisions that individuals could purchase by 
bribing the temporary agents of the people the right, for them- 
selves and their successors, to exist forever as an artificial being,® 


1 Ibid. 

2 People v. Draper, 15 N. Y. 545; 
People v. Shepard, 36 Jd. 289; Baird v. 
Mayor, 96 N. Y. 581; People v. Albert- 
son, 55 N. Y. 50; People v. New York 
Central R. Co., 24 N. Y. 498; Flint &c. 
R. Co. v. Woodhull, 25 Mich. 103. 

’ New Jersey v. Wilson, 7 Cranch, 
164. 

4 Humphreys v. Pegnes, 16 Wall. 


244; St. Anne’s Asylum v. New Or- 
leans, 105 U. S. 362; Poindexter v. 
Greenhow, 114 U. S. 270. 

5 McCullogh v. Maryland, 4 Wheat. 
431; Loan Asso. v. Topeka, 20 Wall. 
663. 

6 Marshall’s definition of a cor- 
poration in the Dartmouth College case 
was that ‘‘it is an artificial being, in- 
visible, intangible, and existing only 
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and to enjoy forever exclusive privileges and franchises pur- 
chased in this way, although these privileges involved the sur. 
render by the State of the highest right pertaining to sovereignty, 
Fraud and bribery were thus deified, armed in triple mail, and 
endowed with immortality. The incorporated rogues, escaping 
from State control, took refuge under the sheltering cegis of the 
Federal judiciary. Sovereign rights got by bribery from the 
temporary tenants of legislative power had passed from an outraged 
people beyond recall; fraud had become eternal, and the little 
finger of the corporation was stronger than the loins of the State. 
Nor did the concurring judges in the Dartmouth College case 
stumble over any historical difficulty. Interpretation, as Sir 
Continued: Con. 'iliam Blackstone and Dr. Lieber have so well 
siderations grow- pointed out,! is a faithful effort to discover in 
nia ore the language of the instrument, and in other evi- 
Eleventh Amend- dence, the real meaning of the author. Where 
_ the meaning of the instrument is doubtful, sur- 
rounding circumstances may be looked to for the purpose of 
discovering what its authors really intended. The slightest 
glance at the history of the adoption of the Federal constitution 
will show that the States in adopting it never intended to adopt 
it with the construction thus put upon it. This is shown by a 


single fact. The States, after adopting the constitution, pro-. 


posed about fifty amendments to it. Of these, twelve, proposed 
to the States by Congress under the 5th article of the original 
instrument, were adopted by the concurrence of the legislatures 
of three-fourths of the States. The eleventh of these amend- 
ments? withdrew from the Federal judiciary the jurisdiction which 


in contemplation of law. Being the 
mere creature of law, it possesses 
only those properties which the charter 
of its creation confers upon it, either 
expressly, or as incidental to its very 
existence. These are such as are sup- 
posed best calculated to effect the ob- 
ject for which it was created. Among 
the most important are immortality, 
and, if the expression may be allowed, 
individuality; properties, by which a 
perpetual succession of many persons 


are considered as the same, and may 
act asa single individual.” 

1“ The fairest and most rational 
method to interpret the will of the leg- 
islator, is by explaining his intentions 
at the time when the law was made, by 
signs the most natural and probable.” 
1 Bla. Com. 59. See also Lieber Herm. 
23, 
2 This amendment was separately 
proposed by the third Congress, Sep- 
tember 5, 1794, and was declared 
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had been granted in the original instrument, of actions against a 
State. There is scarcely any room for doubt that in enacting 
this amendment the States intended to withdraw from the Fed- 
eral judiciary the whole subject of the obligations assumde by 
the States, whether by acts of their legislatures or otherwise. 
But by the judicial amendment to the constitution added by 
Marshall and his assoviates, that judiciary asserted a negative 
control in cases where all positive control had been denied them 
by the eleventh amendment The contracts of a State could no 
longer be enforced by an action in a court of the United States; 
but if a State endeavored by a repealing act to recall its gratui- 
tous grant, although obtained by the bribery of its legislature, 
the Federal judiciary could block that, and thus exert by in- 
direction a power which the eleventh amendment prohibited it 
from exerting directly. 

Marshall himself admitted in the Dartmouth College case that 
the interpretation which he had put upon the constitution had 
not been in the minds of the authors of the instrument.? Mr. 
Justice Miller, in his lectures on Constitutional Law, says that it 
surprised the country. Subsequent judges have adverted to the 
fact that such a construction had not entered the minds of the 
authors of the constitution. We may, in the light of the his- 
tory of those times, conclude with confidence that the Federal 
compact could not have been formed if such an interpretation 
had been foreseen. The framers of that instrument did not 
mean what the concurring judges in the Dartmouth College case 
held it to mean, and they knew it. But they were as little trou- 
bled about what the authors of the constitution really meant as 
they were about their own jurisdiction to decide anything in the 
case. They were judicial doctrinaires, and were not endeavor- 
ing to discover what the authors of that instrument really meant, 
but were endeavoring to invent reasons for making it mean what 
they wanted to make it mean. 


ratified ina message from the presi- 24 Wheat. 644. 

dent to Congress, dated January 8, 8 Miller Const. U. S. 557. 

1798, 4 Edwards v. Kearzey, 96 U. S. 607, 
1 Such was the case of Fletcher v. per Swayne, J.; Stone v. Mississippi, 

Peck, 6 Cranch, 87. 101 U. S, 816, per Waite, C. J. 
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K /Estimating the consequences of this celebrated decision, it 
ust be conceded that some benefits flowed from it. Corporate 


po 
investments were undoubtedly rendered more mi 
Effect of the Dart- 
mouth College Secure, at least in the public opinion, and particu. W 
inn larly in the public opinion of Europe, whither sti 
ments, and inaug- We were looking for capital with which to de- Wi 
Leclslative mei. Velop our natural resources. Credit is a matter tu 
ery and Corrup- of opinion, and undoubtedly it gave credit to ne 
tion. : 
corporate investments. But it produced a train tk 
of evils of the most appalling character ; or rather it aggravated b 


certain existing evils to an appalling degree. It was followed by 
an orgy of political corruption and profligacy probably unpara- 
lelled in the history of our race. ‘ In those days all corporations, 
roughly speaking, in this country, were created by special acts 
of the legislature. The lobbyists, manipulators and fixers, who 
had hitherto followed the industry of procuring from the State 
legislatures corporate franchises, awoke to the sudden discovery 
that the franchises which they were procuring were irrepealable. 
This enormously enhanced their value. They also discovered, 
what they had not dreamed of before, —that in dickering with 
the members of the legislature for the passage of bills creating 
corporations, they were making contracts with the State, and ° 
what was happier, contracts which could not be impeached for 
fraud. The procuring of such contracts developed into a vast 
and corrupting trade. Franchises were every day bought from 
venal legislatures by direct or indirect bribes and resold ata 
profit. Legitimate and needed legislation was neglected. Leg- 
islative bodies in some States literally became the paid agents and 
tools of particular corporate institutions. Nor did the end of 
the orgy come until the people of the several States remodeled 
their constitutions so as to prohibit the passing of special laws © 
granting or amending corporate charters, and providing for the 
formation of corporations under general laws.’ 


1 “Tt is an interesting chapter in 
the legal history of this country to 
consider how, after this decision was 
rendered, the State sought to, and did 
practically avoid the worst effects of it, 


by putting into statutes granting cor- 
porate privileges and powers, the con- 
dition that the charter should be 
subject to amendment, alteration or 
repeal, at the pleasure of the legisla- 
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An Englishman named Watt had turned to mechanical pur- 
poses the expansive power of steam. His statue stands in West- 
minster Abbey, the greatest of England’s great; greater than 
Wellington; greater than Nelson; greater than any general or 
statesman, or lawyer or divine; bearing the inscription that it 
was erected by a grateful king and country. That invention 
turned to such use the coal and iron which God had planted be- 
neath the soil of England, as made that country the first among 
the nations, to remain the first until her glory shall be eclipsed 
by that of her unruly child, — 


‘“ That young eagle of the West, 
Driven out from the mother’s nest 
To forage for herself alone.” 


An American named Fulton had applied this new and wonder- 
ful force to navigation. Another Englishman named Stephen- 
son had applied it to land navigation, so to speak, by means of 
the railway. It was soon discovered that the railway train could 
be made to fly over the land at a far greater rate of speed than 
the ship through the water. Then began the era of railway 
building, both in England and in this country. The orgy which 
surrounded the halls of legislation extended to the temples of 
justice and the judges were swept into the maelstrom. The good 
fame of the judiciary of the English speaking countries, whether 
appointive or elective, in so far as mere honesty — the common- 
est quality of judges—is concerned, — is amply justified by 
history and experience. Dealing with every question openly and 


ture.”? Miller Const., Sec. 559. Mr. nexed to the charter the quality of 


Justice Story, in his concurring opin- 
ion in the Dartmouth College case, 
was good enough to point out that this 
could be done. But King George the 
Third, when he granted the charter, 
evidently did not know that it would be 
necessary to insert such a clause, in 
order to keep the charter within the 
control of future Parliaments, else he 
would no doubt have done so! The 
Dartmouth College decision thus an- 


being above the State, which quality 
the king himself had no power to con. 
fer upon it. In so far as it clothed 
this charter with an immunity with 
which it was not born, that decision 
was in itselfin the nature of an ex post 
facto law—according to Marshall’s 
conception in Fletcher v. Peck (ante, 
p.173),—as against the people of 
New Hampshire. 
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in public view, under the full light that beats against the throne; 

surrounded by an upright and honorable bar, sensible of their 
dignity and proud of their traditions, — a judge must be a poor 
specimen of human nature indeed, that does not deserve the 
credit of acting from honest motives. But in a period when 
public opinion set in wildly in favor of corporate enterprises, 
the judges, especially of the elective courts, must have been 
more than human if they could have resisted entirely the force 
of the surrounding impulses. They drifted with the tide so far 
as to forget to be impartial. Their intellects were hoodooed 
when great corporations stalked into their courts in the persons 
of eminent counsel. Unconsciously they did most of their 
thinking on the side of the corporation. 

Railroad companies were organized and their runners were 
sent out through the country to obtain subscriptions to their 
weibdninaieibelts stock. They were sharpers capable of such work, 

road Building: and they did not go out without being first well 
oe Saute instructed by their superiors. They regarded 
neenes by the the unsophisticated farmer as their legitimate 
prey. They promised him that the road would 

come to this or that place in his neighborhood, or that it would 
go within this or that distance of his farm. On these represen- 
tations they urged him to help along an enterprise so beneficial 
to him, by taking some of its stock. He said: ** Put it in writing 
in the subscription paper, and I will take so many shares.”’ It 
was done; but the road was not so built, and when he endeavored 
to escape from his contract on the ground that the other con- 
tracting party had not complied with it on his part, he discovered 
that, instead of being defrauded by the cunning agent of the 
corporation, he himself had committed a fraud on the Gommon- 
wealth.! If the representation was not put in writing his posi- 
tion was still worse. It was a fraud upon him, but that was 
immaterial, for the agent of the corporation had no authority to 
tell the lie; therefore the corporation might take the benefit of 
the fraud, and he take his experience.? He had subscribed to a 


1 2 Thomp. Corp. (in press), § 1309, 
et seq. 


2 Tbid., §§ 1811, 1395. 
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railroad which should go by a certain route, and they now pur- 


ne ; 
we posed to build it on another route; but that was immaterial, 
oor since the agent, in telling him where the road was to be built, 
the was expressing a matter of mere opinion, belief, or motive." He 
den was promised that he should not be called upon to pay his sub- 
es, scription until the road had been built to a certain plsce, and the 
en road was never built to that place and never would be; but he 
ree must nevertheless pay, for parol evidence is not admissible to 
far vary the terms of written contracts.2, In fact, he discovered, 
ed through a decision of the Supreme Court of his State, that he, 
ons and not the railroad company’s agent, was the party that had 
eir committed the fraud; just as the honest man, assaulted by the 
highwayman, is frequently led off to jail by the courageous 
are policeman, while the highwayman is permitted to escape. His 
eir experience was but a duplication of that which he had had with 
‘k, some insurance company, except that in this case the Supreme 
ell Court was the adjuster. | 
ed Such was the kind of justice frequently meted out to those 
ite who endeavored to escape from corporate clutches into which 
ild they had been drawn by fraud and deceit. For 
Payment of Cor- 
ld porate Shares: those who remained in the corporate ring there 
D- ee was a far different measure of justice. The leg- 
ial canbe given away islature had provided that the shares should be 
ng fonprovided they Paid for in money; but the complaisant courts 
It are Worthless at held that this was merely directory; that the 
ed — legislature could not have been guilty of so fool-' 
n- ish a thing as to require the subscriber to the corporate shares to 
od pay his subscription in money, which money the corporation 
1e might use in purchasing of him certain property which it might 
n+ need in its business ; but that he might make a subscription pay- 
i- able in such property. The extension of this doctrine has led to 
1s consequences the most injurious to the public. It has led to the 
Lo “stocking ’’ of property at fictitious values ; and the courts have 
of sustained such manipulating under the specious reasoning that a 
a valuation placed by the associates on the property transferred to 


the corporation is conclusive in the absence of fraud. The re- 


bid , § 1594. 2 Ibid., § 1395. 
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sult has been that worthless mining property and patent rights 
have been ‘* stocked ’’ at enormous values ; that the corporation 
has thus been enabled to publish that it has a certain great capi- 
tal ** fully paid up,’’ and to obtain a false credit until the bubble 
bursts, leaving its creditors in the lurch. The progress of this 
debauching doctrine has been such that the highest American 
court — disregarding the express language of the governing State 
statutes, and refusing to follow the decisions of the courts of 
those States interpreting their own statutes, — has sloughed 
off into the low conception that, as against its creditors, a 
corporation can sell its unissued shares at less than par, and 
even give them away, provided they are worthless at the time: 
an act the very doing of which will make and keep them worth- 
less. 

Nor did the complacency of the courts stop here. Corpora- 
tions were not only endowed with rights superior to those of 
Power of a Cor. Sovereign States and of the people, but many of 

Fee ue the courts clothed them with the wonderful fac- 
Shares: To be ulty of being at the same time both debtor and 
creditor. Shares of the stock of a corporation 
sige to Heaven are debts of the corporation, and in every bank 

y pulling at the 

Seat of its own Statement its capital stock is classed among its 

Breeches. = debts. +The obvious reason is that themoney paid 
in by its shareholders must, on the final winding up, be re-dis- 
tributed to them, after its creditors are satisfied. But when the 
courts endowed them with the faculty of becoming the holders 
of their own shares, of owning their own debts, of selling such 
debts and of trafficking in them generally, they merely en- 
dowed them with faculties which the legislature had forgotten 
to extend to them, and which did not belong to ordinary 
mortals.2, Of course, I do not impute this complacent folly 
to all the courts: the weight of authority is no doubt the other 
way. 


1 Clark v. Bever, 189 U. S. 96; 2 See, for example, Iowa Lumber 
Fogg v. Blair, Id. 118; Handley v. Co. v. Foster, 49 Iowa, 25; 8. ¢. 31 
Stutz, Id. 417. Am. Rep. 140; Jones v. Morrison, 31 


Minn, 140. 
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Among the irrepealable sovereign prerogatives which corporate 


- promoters have been able to purchase by bribery is that of emi- 
sis Eminent Do. Dent domain. The State has the power to take 
ble pane se Se private property for public use subject to the 
his vaamaging” Constitutional limitation that it must be on the 
sie merely. payment of just compensation. The lan- 
wee guage of nearly all these constitutional prohibitions is that 
of “private property shall not be taken for public use without 
i just compensation.’’ But the framers of our early State consti- 
‘ tutions forgot to say ‘‘or damaged.’’ Now, while restraints 
a d upon legislative power are not to be extended by a loose con- 
nee struction, the direct damaging of private property for public 
the use, was obviously within the meaning of the provision. It was 
ataking pro tanto. But many of the courts did not so hold. 
iad The corporation was everything; the isolated individual was 
of nothing, even in the opinions of elective judges. Easements of 
of great value connected with his land were destroyed. The in- 
a famous doctrine of an English court, founded in the principle 
- of their constitution that Parliament is supreme, that where the 
ain Parliament authorizes a public work and does not provide for 
ube the payment of damages to adjoining property injured by that 
its work, no damages can be recovered by the property owner,! 
aid though totally inapplicable under our theory of government, was 
lie. appealed to for the purpose of allowing the corporation to 
“a damnify the individual without limit and without compensation, 
‘iin in so far as its acts did not amount to a literal ‘* taking ’’ of the 
“ land. This infamous judicial abnegation of justice received, I 
me am glad to say, one of its greatest checks in the Supreme Court 
= of the United States, showing that that great tribunal has some- 
ary times been on the side of popular right.? Doctrines so odious 
lly. to justice could not be permanently endured by a free people 
ber possessing the means of changing their constitutions ; and they 
changed them in most of the States, soas to put in them what 
the courts ought to have put in them by a fair judicial construc- 
e 1 British Cast Plate Manufacturers 2 Pumpelly v. Green Bay Nav. Co., 
31 v. Meredith, 4 Term Rep. 794. See 13 Wall. 181. 


Northern Trans. Co. v. Chicago, 99 U. 
8. 642. 
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tion,— the provision that private property should not be taken 
or damaged for public use without just compensation.! 
But you ask me why I make a tirade against the Dartmouth 
College case and its congeners — against a decision the doctrine 
iui oa of which has been accepted throughout the 
/  Partmoutn col. United States as a canon of constitutional law,— 
lege Decision. the principle of which has so irrevocably passed 
into American jurisprudence that no argument can hope either to 
shake or to repeal it. I answer that I am not asking the courts 
to reverse it; I am not asking the lawyers to repudiate it. Iam 
merely dealing with it as a historical subject. Its doctrine re- 
mains a theoretical principle in our jurisprudence. Beyond that 
it is dead, dead, dead. It has been repealed by the slow, ex- 
pensive and laborious process of enacting statutes and amending 
constitutions. Mr. Justice Story, in his opinion in that case, 
was good enough to point out that the pernicious consequences 
of the decision which the court made could be avoided by retuain- 
ing in acts of incorporation the right of amendment or repeal. 
Such a right has been incorporated either into the organic law o1 
into the general statute law of probably every State in the Union. 
No corporation is now created except subject to the right of leg- 
islative supervision. I repeat that the Dartmouth College case 
has been everywhere repealed, so that it now exists only as an 
abstract principle of jurisprudence. It was repealed by silent 
and laborious processes. But it took a long reach of time and 
great labor, worry and expense to undo its mischief. 


* Facilis decensus Averni, sed revocare gradum, * * * 
Hic labor, hoc opus est.”’ 


The fact that it has been repealed inspires our confidence in 
ourselves as a self-governing people. The people, after contem- 
And of the Drea Plating it with amazement for a time, seized upon 

Scott Decision. the old gray key-stone and pulled it down with 
scorn. It is not the first instance of the repeal of a doctrine 
issuing from a judicial throne. A more memorable instance 
was the repeal of the Dred Scott decision. That infamous ju- 


1 See And. Dict. Law, verb. ‘‘ Take.” 
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dicial fulmination, which de-humanized man, was repealed amid 
the thunder of cannon. A million men sprang to arms to repeal 
it. The fire of God filled them. They advanced to the charge 
shouting the battle cry of Freedom. And the earth shook, and 
the clouds vibrated to the Eternal Name. 

On the very points of their bayonets they thrust into the con- 
stitution a new charter of liberty, the Fourteenth Amendment. 
qhe New Charter In doing that they supposed that they were 

of Liberty, the merely providing a safeguard for the newly 
ht gg emancipated slave, and for the rights of the 
Hae iti, Scattered Union men of the South against hostile 
and Corrupted in- and tyrannical majorities. They did not sup- 
of pose that they were erecting another Federal 
sion. barrier around corporate oppression and power. 
But, as was suggested in the argument of a distinguished lawyer 
before the supreme Court of the United States, ‘* they builded 
wiser than they knew.’’! Indeed they did. The sunset of life 
may have given to the eminent authors of that instrument a 
mystical lore. To some of them 


The wall 
** That sunders ghosts and shadow-casting men 


may have become as crystal, so that they could see through it, 
and so that they could hear spirit voices behind the wall and 
learn their elemental secrets, powers and forces.? They ought, 
then, easily to have foreseen that a court which had already de- 
clared that a corporation was a ‘* citizen’’ would find no diffi- 
culty in declaring that it was a ‘* person.”’ 

But what if it did? The new charter of liberty declared that 
no State should deprive any person of life, liberty or property 
without due process of law, or deny to any person within its juris- 
diction the equal protection of the laws. What if judicial inter- 
pretation should apply this prohibition to the protection to those 
artificial persons called corporations? Surely no corporation ought 
to be deprived of life, liberty or property without due process of 


1 Mr. Roscoe Conkling in his ¢ele- 
brated speech in the San Matteo Tax 
cases. 


2 Tennyson: Merlin and Vivien. 
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law, nor ought it to be denied the equal protection of the laws, 
But that was not the point. There was nothing new in this 
amendment, except that it turned a provision which had always 
existed in Magna Charta, and which was to be found, in some 
form of expression or other, in the constitution of every State of 
the Union, into a Federal prohibition against the several States, 
It had come down to them in Magna Charta in the form of 
the celebrated declaration that ** No man shall be taken and im- 
prisoned, or deprived of his freehold, his liberties 

Legislative 
Power to Regu- or his privileges, or exiled or outlawed, or other- 
late Charges of wise destroyed, but by the judgment of his peers 


Common Car 
riers: Changed and the lawof the land.’’ Judicial interpretation 


had always understood the words * law of the 
Fourteenth Jand’’ to have the same meaning as the words 
Amendment into 
Federal Judicial ** due process of law.’’! But surely the new 
ieee amendment did not intend to make that due pro- 
cess of law which had never been due process of law before. 
From time immemorial the Parliament of Great Britain had 
exercised the power of regulating the rates of charges of persons 
and corporations engaged in employments which affected the 
public interest. I shall not offer, before a body of lawyers, a 
single instance to prove that this had always been a legislative, 
and never a judicial question, except when made a judicial ques- 
tion by statute. In the Granger cases, decided in 1876, the 
Supreme Court of the United States declared that it was a legis- 
lative question, and that it was not the purpose of the framers 
of the fourteenth amendment to abridge the legislative power of 
the States in this regard, which had come down to them by in- 
heritance from the English Parliament. Fourteen years later the 
same Court decided, on a writ of error to the Supreme Court of 
Minnesota, that it was not a legislative, but a judicial question; 
that a State could not limit the charges of a public carrier except 
by a judicial proceeding in which the carrier had notice and an op- 
portunity to be heard. The complaining railroad company had 
notice and a full opportunity to be heard; but this did not pre- 
vent the seizure of jurisdiction made by the Supreme Court of the 


1 2 Inst. 50. 
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United States. The Supreme Court of Minnesota, in upholding 
the power of the railroad commission to limit the charges of the 
complaining railroad company had, in its opinion, used language 
incompatible with the theory which was now to be promulgated 
for the first time, that the question was a judicial, instead 
of a legislative question. And because of this mere reason- 
ing in the opinion of the Supreme Court of Minnesota, the 
Supreme Court of the United States, usurping a jurisdiction 
where no right under the constitution of the United States had 
been violated, according to the facts as stated in the opinion of 
the court itself, proceeded to reverse the judgment of the 
Supreme Court of Minnesota.! It was thus guilty of a bald 
and indefensible seizure of jurisdiction in the particular case. 
But it had already been accustomed to the making of judicial 
fulminations in cases in which it had no jurisdiction. It had 
Supreme Court confessed, in the celebrated case of Marbury 


States: Its nant Madison,’ that it had no jurisdiction to 


of amending the jssue its mandamus against the Secretary of State, 
Federal Constitu- d t it d d t d li ] o f l : ti 
tion by Decisions 204 yet it proceeded to deliver a long fulmination 


in Moot Cases. § ypon constitutional principles. The spectacle was 


as indecent as the spectacle would have been if Mr. Jefferson, 
then president, had undertaken to decide a cause depending 
in the Supreme Court of the United States, or had issued his 
proclamation announcing his opinion as to how the cause ought 
to be decided. The court had also, in 1810, entertained a case, 
concocted in Massachusetts with reference to certain lands lying 
on the Mississippi river, for the purpose of declaring for the first 
time that the provision in the constitution of the United States 
that no State should pass any law impairing the obligation of 
contracts, extended to those contracts which consisted of grants 
made by an act of the legistature of the State itself. Mr. Jus- 
tice Johnson, at the close of his opinion, states in substance that 
he had regarded it asa feigned case, concocted to draw the 
opinion of the court, and that it ought to be repelled as sueh, 
but that he had yielded his conclusion out of deference to the 


1 Chicago &c. R. Co. v. Minnesota, 2 1 Cranch, 187. 
134 U. S, 418 (reversing s.c. 38 Minn. 281.) 
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character of the counsel concerned.! Outside of this, the case 
has the earmarks of a case concocted for the mere purpose of 
drawing the opinion of the court on a constitutional question, 
Although it was a writ of error to the Circuit Court of the United 
States, there was first a preliminary opinion by Marshall on the 
pleadings, and then—a proceeding unheard of in appellate 
courts in cases at law —the counsel were allowed to amend the 
pleadings in the Supreme Court ; and when they had fixed them 
up by consent and had amended them in the appellate court, so 
that it no longer remained possible for the appellate court to 
pass upon the case which had been adjudged in the court below, 
the court proceeded to deal with the new case before it, and 
pretended to affirm a judgment of the court below which had 
never been rendered, upon the new case as it stood in the Su- 
preme Court. Such being the traditions of the court, there was 
no difficulty in its insulting the Supreme Court of a State by 
reversing its judgment upon a Federal question, where, by the 
concession of the opinion of the Federal Supreme Court, no 
Federal right had been violated. 

But you ask me, what is the drift of this argument? What 
is the real objection to the Dartmouth College decision? No 
State ought to recall its own grant duly and properly made. 
No State ought to deny to an incorporated body of men the 
equal protection of its laws. No State ought to deprive them of 
life, liberty or property without due process of law. I grant all 
this. Every lawyer grants it. Every citizens grants it. No one 
denies it. Butthat is not the question. The question is whether 
the superintendence of corporations shall be taken from the State 
judicatories, by successive usurpations of jurisdiction, and vested 
entirely, or substantially, in the Federal judicatories. In using 
the word usurpation I intend to speak guardedly, and not to use 
an exaggerated expression. 


1 His language was: ‘‘I have been 
very unwilling to proceed to the de- 
cision of this cause at all. It appears 
to me to bear strong evidence, upon 
the face of it, of being a mere feigned 
case. It is our duty to decide on the 
rights, but not on the speculations of 


parties. My confidence, however, in 
the respectable gentlemen who have 
been engaged for the parties, has in- 
duced me to abandon my scruples, in 
the belief that they would never con- 
sent to impose a mere feigned case 
upon this court.”’ 


XUM 
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The decision of the Supreme Court of the United States in 
the Minnesota Milk case in which it declared that the regulation 
of the charges of public carriers is a judicial and not a legislative 
question, is most potent. The meaning is that it is a Federal 
judicial question. In the state of the superintending jurisdiction 
possessed by the Supreme Court over the highest State courts of 
judicature, under the judiciary act, and in the face of this enor- 
mous and indefensible extension of Federal jurisdiction, it can be 
in the most important cases little else than a Federal judicial 
question ; and the whole question thus passes out of the hands of 
the people, where it was immemorially held by our ancestors, 
into the hands of a judiciary not responsible to them. 

I now intend to point out a more flagrant usurpation than any 
of which Ihave hitherto spoken. The constitution of the United 
States! provides that the judicial power of the 

Continued : 
Amends the Con- United States shall extend to controversies be- 
sirens wong tWeen Citizens of different States. The judiciary 
“Citizen” mean act contains a similar expression.2 Whatever 
a meaning may properly be ascribed to the word 
“person’’ it had never been supposed that the word ** citizen ”’ 
could include a corporation. The word had never been so em- 
ployed in any act of Parliament or other act of legislation; nor 
in any legal treatise; nor in any argument addressed to a court 
of justice; nor in any law glossary or dictionary. For fifty 
years the Supreme Court of the United States had held, that it 
did not mean a corporation. When a corporation sued or was 
sued it held itself under an obligation to look behind the artificial 
body into the persons who actually composed it, for a corpora- 
tion is but an aggregation of men, —and to see to it that all the 
members of a plaintiff corporation were citizens of a different 
State from the defendant, and that all the members of a defend- 
ant corporation were citizens of a different State from the 
plaintiff. But, as was stated by Mr. Russell, in his admirable 


1 Art. III., Sec. 1. 3 Bank of U. S. v. Derveaux, & 
* The expression is: ‘* Between Cranch, 61; Hope Ins. Co. »v. Board- 
& citizen of the State where it is man, Jd. 57; Breithaupt v. Bank of 
brought and a citizen of another Ga., 1 Pet. 238; Commercial &c. Bank 
State.’ See Rev. Stat. U. S., § 629, v. Slocomb, 14 Pet. 60. 
clause 1, 
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address last year before the American Bar Association, when the 
first railroad corporation made its appearance in court, the court 
reversed this principle and declared that a corporation was a citi- 
zen. Itseems to have lost its intellect in the presence of a rail- 
road company, and its first violation of this rule of obvious 
propriety, made in the year 1844, is found in one of its weakest 
and most inconclusive opinions. It required but one or two 
steps in the progress of usurpation for it to hold that when a 
corporation is created by or under the laws of a particular State 
it is, for the purposes of Federal jurisdiction, to be conclusively 
presumed to be a citizen of that State. The consequences of 
this usurpation have been threefold: 1. The first consequence 
was pointed out by Mr. Russell in the address to which I have 
alluded. Such a mass of cases in which corporations Were par- 
ties was drawn into the Circuit Courts of the United States, that 
the re-examination of them on appeal or error literally swamped 
the Supreme Court of the United States, so that it gradually 
fell behind its docket to the extent of four years ; and it resulted 
that an appeal or writ of error to that court was practically a 
denial of justice. This usurpation, and this alone made neces- 
sary the creation of the new circuit courts of appeal. 2. A far 
more serious consequence was that it defrauded the State judica- 
tories of a large jurisdiction which rightfully belonged to them.’ 
It defrauded them of their rightful jurisdiction over many con- 
troversies between citizens of their own States. Corporations 
may migrate; and according to the doctrine of the Supreme 
Federal tribunal no State can repel from its borders a foreign 
corporation engaged in commerce.* Under this infamous usurp- 


1 Louisville &c. R. Co. v. Letson, 2 3 So tenacious isthe Supreme Court 
How. 497. of the United States of this usurped 

2 Railway Co. v. Whitton, 13 Wall. jurisdiction, that a State statute com- 
283; Muller v. Dows, 94 U. S. 444; _ pelling this artificial “‘ citizen ” of an- 
Steamship Co. v. Tugman, 106 U. S. other State to litigate only in the 
118; Kansas Pacific R. Co. v. Atchison State courts, and not to remove suits 
&c. R. Co. 112 U. 8S. 414. Itis worthy to the Federal courts, is unconstitu- 
of note that the court which declared tional and void. Home Ins. Co. v. 
a corporation a “citizen” forthe pur- Morse, 20 Wall. 445; Barron v. Burn- 
poses of Federal jurisdiction, had side, 121 U. S. 186. 
already declared that a free negro was 4 Pembina &c. Co. v. Pennsylvania, 
not. Dred Scott v. Sandford, 19How. 125U.S.181. See also New Orleans &c. 
393. Packet Co. v. James, 32 Fed, Rep. 21. 
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ation of jurisdiction it has come to this, that citizens of Kansas 
can organize in New Jersey, or in West Vir- 
ginia, or in some other State, what is known as 
a ‘tramp corporation’’ to do business wholly 
within the State of Kansas; and yet when this 
tramp corporation is sued in a court of the State 
of Kansas by a citizen of Kansas, if the amount in controversy 
exceeds $2,000, the cause is removable to a Federal court.! 
What is worse than this, a single citizen of Kansas, with two or 
three dummy shareholders, each nominally owning one share but 
Continned: The really owning none, himself in point of fact the 
Shareholder, can organize a tramp corpora- 
Jurisdiction over tion in another State for the purpose of doing 
business in Kansas, and in this way can defeat 
Citizens. your State courts of their jurisdiction and liti- 
gate every matter above $2,000 with citizens of Kansas in the 
Federal courts. This is no imaginative picture. The country 


The“ Tramp Cor- 
m”’: The 

State Courts de- 
frauded of their 
Jurisdiction over 
it by Federal Ju- 
dicial Usurpation. 


swarms with corporations having but one real shareholder. I 
am personally acquainted with some of them. The jurisdiction 
of the State courts is every day defeated, under the intolerable 


fiction which I have already named, by persons who have thus be- 
come incorporated. Some citizens of New York recently organ- 
ized one of these ‘*tramp corporations’’ in the State of 
West Virginia to do business wholly within the State of 
New York. They incurred a liability in the State of New 
York, founded in tort, and were sued as partners, on the 


1 As to “tramp corporations,” see 
25 Am. Law Rev. 352. A characteris- 
tic example of a “tramp railroad 
corporation is furnished by the case 
of the ** Southern Pacific Company,’’ 
thus described by Mr. Justice Harlan 
in a recent case: ‘“*The Southern 
Pacific Company is a corporation of 
Kentucky. But it has no property or 
business in that State, nor any officer 
or agent there except an assistant 
clerk, holding a subordinate position, 
and maintained for the purpose of 
preserving the charter of the company 


under the laws of that Commonwealth. 
The company has a large amount of 
property in California, and is operat- 
ing lines of railroad in this district. 
Its general offices are, and for many 
years have been, in San Francisco, 
where its principal executive officers 
reside. The bill alleges that the 
Southern Pacific Railroad Company 
{a California corporation] claims to 
have transferred to this company all 
its property, real, personal and 
mixed.” United States v. Southern 
Pacific R. Co., 24 Chi. Leg. News, 201. 
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theory that what they had done was a fraud upon the corpora- 
tion laws of New York. But the Court of Appeals of New York 
held that it was a good corporation under the laws of New York 
and within the State of New York, and that the co-adventurers 
were not liable as partners.!. Under the decisions of the Supreme 
Court of the United States this corporation was conclusively 
presumed to be a citizen of West Virginia. If engaged in 
‘*commerce,”’ it could not be kept out of the State of New York 
by the laws of that State, or by the people of that State. If 
sued by a citizen of that State, in a court of that State, for more 
than $2,000, the cause was removable to the Circuit Court of 
the United States. I say, speaking to an audience of lawyers, 
mindful of their conservative tendencies and traditions, mindful 
of their respect for the decisions of the courts, which respect T 
do not wish to abate, that the decisions of the Supreme Federal 
Tribunal which created this jurisdiction were an unfaithful inter- 
pretation of the constitution and of the Judiciary Act; that 
The Growth of the judges of the court who concurred in that in- 
tet pretation knew that such was not the meaning 
Power. of those instruments intended by their framers; 
that they did not intend, in placing that interpretation upon those 
instruments, to carry out the fundamental canon of interpreta- 
tion, which is faithfully to ascertain the meaning of the author 
of the instrument and to give effect to that meaning; but that 
they consciously intended to seize upon a jurisdiction which they 
did not rightfully possess. Men are greedy of power; judges 
are but men; and one of the most pitiable illustrations of this 
trait of human nature is that courts are greedy of jurisdiction. 
And when you have a court which is supreme in every sense of 
that word; above which there is no superintending tribunal; you 
bave a tribunal which, in obedience to this trait of human char-— 
acter, forever proceeds in one direction by one seizure after an- 
other of jurisdiction, so that it threatens ultimately the results 
predicted by Mr. Jefferson, of absorbing to itself all the powers 
of government. Power unopposed continually accumulates, and 
power which is the conclusive judge of its own power continually 


1 Demarest v. Flack, 128 N.Y. 205. 
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advances in its own aggrandisement. Why need it give just and 
sensible reasons when there is no power to oppose? 


‘¢ What need we fear who knows it, 
When none can call our power to account?’’ 


/The trust, by which name I of course mean those trusts for 
the control of corporations which have been formed within the 
te “Trust”: past few years by the process of the stockholders 
suppressed by of various corporations assigning all their shares 
State Decisions, A 

reorganizes as the tO a Committee to be held in trust and voted by 
ven od thas them at their several corporate elections — has 
placesitselfunder been defeated to such an extent in several of the 


py State Courts of last resort, that it is now passing 

tection. out of existence and re-appearing in the form of 
the ** tramp corporation.’’ The New York Sugar Trust, having 
been dissolved by a decision of the Court of Appeals of New 
York, has re-appeared as a corporation under the laws of New 
Jersey. Another very extensive trust appears as a corporation 
under the laws of West Virginia, although its principal place of 
business is Pittsburgh in the State of Pennsylvania. As I have 
already suggested, the aim of these organizations is to engross 
all the commodities of a particular manufacture and to dictate 
the prices of that commodity to consumers, at their own mere will 
and pleasure. The extent of the power of the States over this 
new enemy depends upon what the Supreme Court of the United 
States shall allow the States to do through their State legislation. 
That legislation must be submitted to the revision of the super- 
intending bench of appointive lawyers at Washington ; and there 
is no other rule of revision which can be stated by a lawyer, or 
to lawyers, except that judicial process of inclusion and exclu- 
sion! which amounts to mere discretion. Theoretically, all the 
police power in the American Union is possessed by the States ; 
the general government possesses none of it. Practically, this 
police power cannot be exercised in any case wherein the Supreme 
Court of the United States shall be of opinion that its exercise 
brings it in conflict with the commerce clause of the Federal con- 


1 Davidson v. New Orleans, 96 U. S. 105, per Miller, J. 
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stitution, or with the fourteenth amendment to that constitu. 
tion. The police power is admitted to be the vaguest and least 
defined of all governmental powers ; and on the other hand the 
words ‘* due process of law ’”’ are capable of almost any judicial 
expansion. In view of these facts, is it not time to pause and 
inquire whether we have not reached the danger line, and whether 
in fact we are really a self-governing people? The scattered and 
segregated States can oppose but a feeble resistance to a judicial 
body which is forever at work, which is responsible in no sense 
to the people, and which is the conclusive judge of its own 
powers. 

They must cease their attempts at regulating corporations by 
their own State legislation, and must renew those attempts in 
The Remeay: the halls of national legislation. The first step 

aa ee at will be to get rid of a Senate which at present is 

Give up State but little better than a collection of the lawyers 

2nd the agents of corporations. They should be 

Congress. unseated and expelled as the money changers 
were driven out of the temple. A Senate elected by the people 
must be substituted in their stead, and this is sure to happen in 
the near future. But two or three more decisive steps in judicial 
usurpation will lead to the election of the Federal judiciary. It 
will require but a few more Original Package decisions and Min- 
nesota Milk decisions to bring about that result. In the mean- 
time the people must change the channel of their action. It is 
obvious that State legislation can no longer cope with great cor- 
porations. It is further obvious that great corporations, such 
as a railroad company carrying on its business in different States, 
ought not to be subjected to different rules in different State 
jurisdictions, but ought to be governed by uniform laws and 
rules prescribed by the general government. Precious as is the — 
principle of local self-goverement, we must confine it to merely 
local matters. We have outgrown the tribal theory. If the 
men that made the Federal constitution could have foreseen the 
steamboat, the railroad, the telegraph and the telephone, they 
would not have left as much power in the hands of the States, 
and they would have placed more power in the hands of the gen- 
eral government. The general government ought to have plenary 


ABUSES OF CORPORATE PRIVILEGES. 197 


power over the subject of commerce,— not merely interstate 
commerce, but over the whole subject of commerce. This should 
include the capacity to give us a general commercial code, and 
to regulate corporations in the interests of the people by uni- 
form laws. 

Statutes exist in several States under which corporations may 
be formed for any lawful purpose. In some States nearly every 
qhe Growth ot kind of business is being incorporated. This is 

oc . the case in Missouri; and I for a long time 
passing under bought my meat of a retail butcher who was in 
npg fact a corporation and whose capital did not 
Masses becoming amount to $500. All kinds of business are rap- 


Indastrial Slaves . 
_Mere wage- idly assuming the form of corporate organization. 
workers. Furthermore, the large corporations are steadily 
eating up the small ones. Large corporations have found, 
with the aid of astute lawyers, the means of becoming the 
owners of small corporations. Wealthy railroad companies have 
built new railroads in various western States, under new cor- 
porate names and corporate organizations, but in fact owned by 
the older companies. The smaller proprietor or manufacturer, 
corporated or unincorporated, is crushed out by the competition 
of the larger corporate rival, and is obliged to sell out to it and 
receive as its compensation a few shares of its capital stock. 
He thus surrenders his business to corporate managers. The 
evil which I foresee will be twofold: 1. All tangible property in 
the State, real and personal, will be owned by corporations ; 
none of it will be directly owned by individuals. Such of the 
people as have means to invest will have them invested solely 
in the shares of corporations. They will thus submit the entire 
management of their properties to the managers of great cor- 
porations. Every householder will be, even in respect of his 
homestead, the tenant of acorporation. 2. All the producers, 
with few exceptions, will become mere wage-workers,— holding 
their right to labor, and therefore their right to Jive, as tenants 
at will of corporations, and consequently of corporate managers. 
The corporate manager will thus wield a double power: a power 
over the stockholder, which experience proves to be practically 
uncontrollable, and hence exclusive ; and secondly, the power of 
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life and death over the wage-worker. All business enterprises, 
all material exertion, all physical labor, will thus sink under the 
control of the capable few who manage the corporations. Out 
of the hundreds of millions into which our race will expand, a 
few will be proprietors and managers; the great mass will be 


wage-workers and vassals. The prospect in store for our chil- 
dren is — 


‘* A blindfold bondage where their hire is blows.” 


This corporate life has within it an essential immorality. That 
immorality consists in the fact that the recognition of an artifi- 
i: diicaaaniins cial being which alone is legally responsible, de- 
et Corpora. stroys all sense of moral responsibility on the 
Moral Respon, of the managers. A pious stockholder that 
sibility in the would not think of transacting his own private 
a business on Sunday, consents that the business 
of the corporation should run every day in the year. He would 
not oppress his own employes; but the drivers and conductors 
of the street railroad in which he is a director work eighteen 
hours a day, Sunday included. In this and other like cases he 
deludes his conscience into the belief that it is the corporation, 
and not he, that is committing the sin. He demands certain re- 
sults of the managers, and then shuts his eyes and stops his ears. 
He does not know, and does not want to know the means by 
which they achieve these results. 

The dishonesty into which they are encouraged by the stock- 
holders, they in turn employ against the stockholders themselves. 
Continuea: be result is that our corporate life is honey- 

combed with corruption. A corporation is form- 

the Stockholders €4; its business is put into the hands of certain 

~The Raceof Dill- managers holding some of its stock, and expert 

gence between the 

Rogue and the in the management of its business. Debts are 

Caeneties. created and the managers become the creditors. 
The result is that rings are organized within rings, wheels within 
wheels, combinations within combinations. The managers, in 
the character of creditors, seize upon. and foreclose the property 
of the corporation, and by well-known processes squeeze the 
other stockholders out and become themselves proprietors, with 
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larger holdings than they had before. This sweating process, 
dignified by the name of foreclosing and reorganizing, has come 
to be a regular industry in our courts of justice. In this regard 
the chancellor and the rogue are running a continual race 
together. No sooner does the chancellor invent some means to 
circumvent the rogue, than the rogue invents some new device 
to outwit the chancellor. Courts of justice have neither the time 
nor the means to take upon themselves the management of all 
the corporations in the country ; and therefore the outraged and 
complaining steckholders are told that they cannot come into 
court until they have exhausted all the remedies within the cor- 
poration. They ask for bread, and they receive a stone. 

In regard of its relations with the wage worker, the corpora- 
tion steadily claims the right to be treated as on a par with the 


wage worker in the making and taking of con- 
“Freedom of 


Contract”: De. tracts, and the courts of justice generally concede 

cision restraining to the corporation that right. The legislature of 

the State from In- : 

terfering between Massachusetts recently passed an act designed to 

curtail a species of sweating which the mill- 
wn and the Man 


that is on Top owners of that State had adopted against their fe- 


the male operatives, and the Supreme Judicial Court 


rand ~~ of that State held it void as abridging the free- 
‘dom of contracts. The legislatures of two 

States enacted laws prohibiting corporations from paying their 
labor in what are called ‘* store orders,’’ thereby swindling them 
out of a portion of their wages by compelling them to trade at the 
company’s store where they were obliged to pay enormously ex- 
cessive prices, instead of being left free to trade where they could 
buy the cheapest. These statutes were in like manner held un- 
constitutional, as abridging the freedom of making contracts; ? 
although the Supreme Court of Indiana, to its credit be it said, 
has held otherwise. What mockery to talk about the freedom 
of contract where only one of the contracting parties is free! 


1 Com. v. Perry, 45 Alb. L. J. 27. Ex parte Kubach, 85 Cal. 274; Millett 
2 Godcharies v. Weegeman, 113 Pa. v. People, 117 Ill. 294. 
St. 431; State v. Coal &c. Co., 33 W. 8 Hancock v. Yaden (Ind.), 23 N- 
Va. 188; State v. Goodwell, 33 W.Va. E. Rep. 253. 
179. See fordecisions on like theories, 
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What mockery to talk about the freedom of contract as between 
the corporation which has everything and a day laborer who hag 
nothing! The astute judges who so declared, moreover, forgot 
how much their arguments prove. Those: arguments would 
abolish the usury laws of every State in the Union which has such 
laws, except possibly in the few instances where those laws are 
authorized by constitutional ordinances. It cannot be affirmed 
with any degree of success that the State has no power through 
its legislature to interfere with merely private contracts. A 
learned lawyer in an address before the American Bar Associa- 
tion at its last session, pointed out numerous instances where 
such interferences have been upheld.!- The most noted, perhaps, 
is in regard of the contract between insurance companies and pen 
sons seeking insurance, either fire or life. Here the contracting 
parties are on an absolute equality. Insurance is not a necessity, 
The insurance companies are numerous and are engaged in the 
sharpest competition with each other. It requires the hardest 
solicitation in many cases to induce persons to insure. And 
yet the State legislatures universally regulate such contracts, 
and in several instances have undertaken to prescribe their 
terms; and the constitutionality of these statutes has been up- 
held.? The insured is often a business man—a_ substantial 
citizen; —he has some money, and is therefore respectable; 
and hence the courts uphold acts of the legislature abridging the 
freedom of contracts between him and the insurance company, 
for his benefit. But the wage-earner has nothing to eat, and 
the corporation has everything. It is the corporation that is 
respectable, and the starving wage-earner that is the nuisance — 
the thing to be avoided —the thing to receive charity at the end 
of a pole. Laws cannot be passed for his protection, providing 
that certain oppressive contracts shall not be made with him. 


1 Frederick N. Judson, Esq., of Co.v. Leslie (Ohio), 24N.E. Rep. 1072. 
St.Louis. See 25 Am. Law. Rev. 885, In the Supreme Const. of the United 
et seq., for the portion of the address States, but in reference to a foreign 
referred to. insurance company: Equitable Life 


2 By State courts: Riley v. Frank- Ins. Co. v. Clements, 140 U.S. 126. 
lin Ins. Co., 43 Wis. 449; Queen Ins. 
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I conclude by repeating before this audience a solemn pro- 
test which I have elsewhere! made against the doctrine of the 
economists who proceed upon the view that labor, 
——— hoy og like any other commodity, is subject merely to 
bitrate between the law of supply and demand. I grant that 
oli ye such is the general and often the inexorable law; 
<4 that is 02 byt I protest that it is within the power of human 
institutions to mitigate its rigor. I say again 
that if human government has any just office to perform it 
js to arbitrate between the man who has everything and the 
man who has nothing — between the man who is up and the 
man who is down — between the man who is on top and the 
man who is beneath. 

The owner of a horse has an interest that it shall be well fed, 
warmly housed and kept in good condition. The late slave- 
owner had the same motive in respect of his human chattel, and 
this motive operated as a protection to the chattel. But the 
corporate manager has no such motive. He is as insensible to 
the sufferings of the wage-earner as the Emperor Vespasian was 
to the sufferings of the five thousand slaves that died in building 
the Coliseum. Other slaves, captured in war, were crowding in 
from the frontiers to take their places. So the worn out wage- 
worker of the corporation that falls by the wayside finds his 
place immediately filled by the hungry pauper that crowds 
forward from some human breeding ground. Those, who 
in turn crowd forward begging the poor privilege of being the 
slaves of the corporation, of being its tenants at will of the mere 
right to live, — what shall we say of them? They constitute 
the ** darkest England’’ of our population. The ‘* submerged 
tenth,’ the ‘‘disinherited,’’ the outcast,’’ the lost.’’? 
That ** darkest England’’ exists in Missouri, and it exists in 
Kansas. Shall not the State do something for them? For the 


1 Referring to an address delivered ‘‘ Darkest England,” are quoted from 
before the Illinois State Bar Associa- a speech delivered by Archbishop 
tion in January, 1891. Ireland, of Minnesota, at St. Louis 

These striking expressions from during the recent jubilee of Archbishop 
the recent book of William Booth, Kenrick. 
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children that the trades union will not even allow to learn a 
trade whereby they may live? 

The cry of the laboring man, and the worse cry of the man 
that cannot even find labor wherewith to live, have touched the 
The Pope's Ency- Cart of a man who sits upon a spiritual throne, 

clical: Speech ot Whatever we may think of the claim of the 


Archbishop _Ire- 
land—Right of the Homan Pontiff to be regarded as the Vicar of 


Nong Scorn ‘e Christ on earth, or of the creeds which he prom- 
ave a Family and 
to have Food for ulgates, or of his pretensions to the rank of a 
then. temporal sovereign,— we must allow that he is a 
man of the deepest piety and of the tenderest benevolence — 
filled with the very spirit of Christ; and we may say of him as 
Mr. Gladstone said, that his person is very near our hearts. He 
has promulgated an encyclical letter upon the subject of the 
wrongs done to the laboring man, which continues to echo and 
re-echo around the world. In that letter he has said: ‘* Let it 
be granted, then, as a rule, that workman and employer should 
make free engagements, and in particular should fully agree as 
to wages. Nevertheless, there is a dictate of nature, more 
imperious and more ancient than any bargain between man and 
man, that the remuneration must be enough to support the wage- 
earner in reasonable and frugal comfort.’’ And he adds by way 
of explanation,— * sufficient to enable him to maintain himself, 
his wife and his children.’’ Quoting these words in a recent ad- 
dress, Archbishop Ireland -—no truer American living than he,— 
alds: ‘* In reckoning the minimum wage, the laborer’s family 
must be considered. Man has from his Creator the right to be 
a husband and a father, and build up a home. Without new 
safeguards to the homes of the laborers of the land, there can be 
no public virtue, no social strength, no living, strong, hopeful 
nation. Perhaps one of the most fatal results of unrestrained 
industrial greed is that it either makes the family impossible or 
despoils it of its sacredness and bloom.’’! Surely the dignity of 
manhood is not to be thrown into the economic scale with the 


1 Quoted from the speech just rectly printed in the Western Watch- 
alluded to, This noble speech iscor- man (St. Louis) for Dec. 6, 1891. 
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beasts of burden or with the inert chattels, and left there. 
Surely the State has some higher office to perform than the mere 
keeping of the peace among its citizens. Surely the State can 
find some way, Without too much repressing human liberty, to 
see to it that every man who is able and willing to work shall get 
enough to support a family and a home in frugal economy. I 
admit the magnitude of the problem; I do not countenance 
visionary crusades ; but the evil is not so overwhelming as to be 
without remedy. I pray you to find it. 
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UNITED STATES CIRCUIT COURTS OF APPEALS.! 


Preliminary to a discussion of the act establishing United 
States Circuit Courts of Appeals, it may be well briefly to refer to 
the judicial system as originally established by the admirable and 
complete statute of 1789, which has stood the test of more than 
a hundred years, and, till recently, without substantial change. 

Under the constitution the judicial power of the United 
States is confined to one Supreme Court, and such inferior 
courts as Congress may establish. The original jurisdiction of 
the Supreme Court is very limited, extending only to cases 
affecting the representatives of foreign governments, and those 
to which a State is a party. This jurisdiction was further 
limited by an amendment made in 1798, so as to forbid the 
bringing of a suit against a State by a citizen of another State, 
or of a foreign country. 

Its jurisdiction in appellate cases as provided by the constitu- 
tion, extends to cases arising under the constitution, laws or 
treaties of the United States, to cases of admiralty and maritime 
jurisdiction, to controversies to which the United States shall be 
a party, to those between States and between citizens of differ- 
ent States, under such regulations as Congress shall make. The 
Federal courts under the constitution were designed chiefly for 
Federal questions, and the State courts for State questions, 
though their jurisdiction in many cases is concurrent. 

Almost the entire business of the Supreme Court is appellate, 
depending for its extent upon the legislation of Congress. Under 
the act of 1789, the jurisdiction of the United States circuit and 
district courts was much less than it is at present, and hence 
there were fewer cases to appeal to the Supreme Court. Till 
1850, the calendar of the Supreme Court did not average 140 


1 An address delivered before the Chicago, January 28, 1892, by Hon. 
Illinois State Bar Association, at Lyman Trumbull. 
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cases a term,—for the last term it exceeded 1500. This vast 
increase in the business of the Supreme Court is partly due to 
the growth of the population and business of the country, but 
chiefly to the legislation of Congress, conferring additional juris- 
diction upon the district and circuit courts, and the disposition of 
the Federal courts by construction to amplify their powers. 
They claim to be the sole judges of the extent of their jurisdic- 
tion, and to be vested with authority to set aside acts of Congress 
and of the executive. Whether the growing tendency of the 
Federal courts to enlarge their powers may not in the end prove 
destructive of our system of government, and the liberties of the 
people, is a question I do not propose to discuss ; but it is not to 
be forgotten, that to clothe any set of men with powers of whose 
extent they are to be the sole judges, is of the very essence o 

despotism. 

Under the judiciary act of 1789, circuit courts had no juris- 
diction of suits brought by assignees of promissory notes or 
other choses in action, unless suits might have been prosecuted 
thereon in such court if no assignment had been made, except 
in cases of foreign bills of exchange. This law was changed in 
1875, so as to allow suits in the Federal courts by assignees of 
promissory notes and bills of exchange, whether foreign or 
domestic. The jurisdiction by assignees is now limited to the 
assignees of foreign bills of exchange, and to the assignees of 
instruments payable to bearer issued by corporations. Why the 
Federal courts should be denied jurisdiction of a promissory note 
or bond issued by an individual and made payable to bearer, and 
should be given jurisdiction of a suit by the assignee of a prom- 
issory note or bond issued to bearer by some insignificant cor- 
poration, is past finding out. 

Under the act of 1789, where the jurisdiction depended upon 
the character of the parties seeking to remove a case from a 
State to a Federal court, such removal was limited to a suit 
brought by a citizen of the State where it was pending against a 
defendant who was either a citizen of another State or a for- 
eigner, and was confined to the defendant. The plaintiff who 
had selected his forum and brought his suit in the State court, 
was not permitted to remove it. Under the act of 1875, either 
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party was permitted to remove acase. Prior to 1875, all the 
defendants must have joined in the petition for removal and 
been citizens of a different State from that in which the suit 
was pending. By the act of 1875, one of several plaintiffs or 
defendants, between whom and a citizen of some other State a 
controversy was pending, which could be fully determined be- 
tween them, was permitted to remove the suit into the Federal 
court, and as the Supreme Court has held in construing the act, 
taking with it not only the controversy between the citizens of 
different States, but the controversy between citizens of the same 
State, in no wise depending on the controversy between the 
citizens of different States. 

Thus by legislation and judicial construction, there have been 
drawn into the Federal courts, a class of cases between citizens 
of the same State never contemplated by the constitution. It 
was originally held by the Supreme Court, that a corporation 
was not a citizen, and where the jurisdiction was founded only 
on the diverse citizenship of the parties, the capacity of a cor- 
poration to sue or to be sued in a Federal court, depended upon 
the citizenship of its members. 

In the language of the Supreme Court, ‘‘ No one, we pre- 
sume, ever supposed that the artificial being created by an act of 
incorporation, could be a citizen of a State, in the sense in 
which the word is used in the constitution of the United States.” 

This was the law in the days of Chief Justice Marshall. But 
by later decisions it has been held, that a corporation and its 
members are to be conclusively presumed to be citizens of the 
State by which the corporation is incorporated, and a large part 
of the time of the Federal courts has, of late years, been taken 
up in considering cases to which corporations were parties, with- 
out regard to the citizenship of the members of the corporation, 
and of which they would have had no jurisdiction in Mar%hall’s 
day. 

The business of the Federal courts was also largely increased 
by cases growing out of the war of the rebellion. Upon the aboli- 
tion of slavery By the thirteenth amendment to the constitution, 
various acts were passed by Congress to protect the freedom in 
their civil rights and the Federal courts were given jurisdiction 
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of cases arising under those acts. All these causes combined, 
and particularly the act of 1875, so increased the business of the 
Federal courts that the Supreme Court found itself unable during 
the term to dispose of the cases brought before it, and they con- 
tinued to pile up, so that for the last half dozen years a case 
upon its calendar was seldom reached under three years from the 
time it was filed. 

Since the passage of the act of March 3, 1875, which so in- 
creased the business of the Federal courts, various acts have 
been passed curtailing the jurisdiction of circuit courts, and to 
facilitate the disposition of cases in the Supreme Court. The 
amount in dispute requisite to give the Supreme Court jurisdic- 
tion in appeals has been increased from $2,000 to $5,000, and 
the jurisdiction of the Circuit Court which formerly extended to 
civil suits where the amount in dispute exceeded $500, is now 
confined to cases where the amount in dispute exceeds $2,000, 
besides interest and costs. 

The right of removal from State courts, which by the act of 
1875 was given to either party to the suit, is now limited to 
defendants. The cases growing out of the war of the rebellion 
and the constitutional amendments, have mostly been disposed 
of, and if the calendar of the Supreme Court had been free of 
continued cases at the time the act creating Circuit Courts of 
Appeal was passed, it is probable there would have been no 
occasion for such courts. Whether it would not have been better 
to have devised some scheme to dispose of pending cases and left 
the Supreme Court to dispose of current cases as they arose, it 
is now too late to inquire. 

With a view of releaving the Supreme Court, a Circuit Court 
of Appeals has been created with very large jurisdiction. The 
United States are divided into nine judicial circuits, in each of 
which except the second, which had two, there was at the passage 
of the appellate court act, one circuit judge. The act provides 
for the appointment of one additional circuit judge in each circuit. 
These judges have all been nominated by the president, and when 
confirmed by the senate, there will be two circuit judges in each 
circuit except the second, embracing the city of New York, which 
will have three circuit judges. Each court of appeals is made to 
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consist of three judges and has power to appoint a clerk, marshal 
and other officers, and to establish rules and regulations for the 
conduct of the business before it. Rules have been adopted and 
officers appointed in this, and I presume all the circuits. The 
rules are substantially the same in all the circuits, and conform 
in most respects to those which have governed the Supreme 
Court in proceedings before it. 

The chief justice and the associate justices assigned to each 
circuit, and the circuit and district judges within the circuit, are 
made competent to sit as judges of the Circuit Court of Appeals 
within their respective circuits. It is not made obligatory ona 
justice of the Supreme Court to attend the sessions of the Court 
of Appeals, but in case he does attend, he is to preside, and in 
his absence the circuit judge longest in commission is to preside, 
If the full court is not made up by the attendance of the justice 
of the Supreme Court and the circuit judges at any session, one 
or more district judges may be called upon to make up the court. 
No judge before whom a case may have been tried in the District 
or Circuit Court, is competent to sit on the hearing of the case 
in the Court of Appeals. As the Supreme Court has upon its 
calendar cases enough to occupy it for several years, it is not 
probable that the justices of that court will often attend the 
sessions of the Court of Appeals, and as the circuit judge who 
has heard a case in the Circuit Court cannot sit upon the hearing 
of the case on appeal, a part of the appellate court must usually 
be made up of district judges. 

The places of holding the courts of appeal are designated in 
the act, and in this the 7th circuit consisting of Indiana, Illinois 
and Wisconsin, the court is to be held at Chicago, and will be 
presided over when he attends, by Mr. Justice Harlan, who is 
assigned to this circuit. In his absence, Judge Gresham will pre- 
side, except in cases he may have heard upon the circuit. Appeals 
in admiralty and in other cases from the District to the Circuit 
Court are abolished; and when appeals are allowed from the 
District Court they will be taken direct to either the appellate or 
Supreme Court. The only cases, with few exceptions, which can 
now be taken directly to the Supreme Court from circuit or district 
courts are, casesin which the jurisdiction of the court is in issue, and 
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then only the question of jurisdiction, appeals from final decrees 
in prize cases, from convictions in capital or otherwise infamous 
criminal cases, cases involving the constructiou of the constitu- 
tion of the United States, or of a treaty, the constitutionality of 
a law of the United States, cases in which a State law is claimed 
to be in contravention of the United States constitution, and 
cases appealed from the highest court of a State. In all other 
cases the Court of Appeals is given jurisdiction to review the 
final decisions of the District and Circuit Courts, except possibly 
in habeas corpus and some few special cases; and the decision 
of the Court of Appeals is made final in all cases where jurisdic- 
tion grows out of the diverse citizenship of the parties, in all 
cases arising under tbe patent, the revenue, and the criminal laws 
not infamous, and in all admiralty cases. 

The Court of Appeals may for its guidance certify any ques- 
tions of law arising in a case before it, to the Supreme Court, and 
the Supreme Court may either give its construction on the ques- 
tions certified, or may require the full record to be brought up 
for consideration and decide the whole case. 

The Supreme Court is also vested with authority by certiorari 
to bring before it for decision any case pending in the Court of 
Appeals in which its decision would be final. 

These provisions will have the effect of producing uniformity 
in the decisions of the various courts of appeal, as no court of 
appeals would presumably fail to certify to the Supreme Court 
any question of law about the decision of which it differed with 
any other court of appeals. The decision of the Court of Ap- 
peals in cases arising under the constitution, laws or treaties of 
the United States, in which the United States are plaintiffs, and 
in cases where lands are claimed under grants of different States, 
are not final, and in such cases an appeal lies from the Court of 
Appeals to the Supreme Court, provided the matter in contro- 
versy exceeds $1,000, besides costs, and the appeal is taken within 
oue year. 

There are comparatively but few cases involving constitutional 
questions, or of such a character as to allow an appeal either 
direct or from the Court of Appeals to the Supreme Court, ex- 
cept criminal cases; all such in cases of conviction of either a 
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capital or other infamous crime may be taken direct from the 
Circuit to the Supreme Court, and will furnish it a large amount 
of business, as persons convicted of such crimes rarely rest con- 
tent if an opportunity of appeal is given, and will often avail 
themselves of it for delay if for no other reason. 

The Circuit Courts of Appeal will hereafter be more impor- 
tant tribunals to litigants in civil cases than the Supreme Court, 
since they have final jurisdiction in most of that class of cases, 
They also have jurisdiction by appeal from interlocutory orders 
from the district or circuit courts granting or continuing injunc- 
tions, provided the appeal is taken within thirty days from the 
time of the entry of the order. This is an important provision, 
and will tend to curtail the inconsiderate granting of injunctions; 
and it is to be regretted that the act did not extend to interlocu- 
tory orders appointing receivers, which have become quite too 
common, especially by State courts, and in many cases are incon- 
sistent with the humane statutes of modern times, which give to 
unfortunate debtors time to meet their obligations, whereas, the 
appointment of a receiver takes from them at once all means of 
doing so. 

Judges of the Courts of Appeal attending sessions of the court 
away from their homes, are allowed $10 a day for such attend- 
ance; other provisions of the Court of Appeals act, define the 
duties of the officers of the court, the methods and system of ap- 
peals and writs of error, and of carrying into execution the 
decisions of the court, which are similar to those governing the 
Supreme Court of the United States in those respects. The 
time of taking appeals and suing out writs of error is limited to 
six months. The first term of the Court of Appeals was held 
the third Tuesday in June, 1891, when the court met and organ- 
ized; and as I understand that term still continues in this district, 
though the court has power to fix its own terms, and may also 
hold court at such places in the circuit as it from time to time 
may designate. 

The establishment of the Circuit Courts of Appeal, the multi- 
plication of the places of holding Federal courts, and the en- 
larged jurisdiction conferred on circuit courts by acts of 
Congress, and their construction by the Federal courts of late 
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years have tended to transfer to the Federal courts much of the 
litigation formerly done by State tribunals. This in my opinion 
js to be regretted. I believe that State tribunals are the best 
administrators of domestic and local affairs. 

In Illinois, the United States have two district courts, and the 
northern district is divided into two divisions; there are six 
places for holding Federal courts in the State: Springfield, Chi- 
cago, Peoria, Quincy, Danville and Cairo. Many States have 
established particular courts for the settlement of estates, and 
in certain matters have conferred upon those and other courts 
exclusive jurisdiction. These laws are followed and respected in 
the State courts, but along comes a Federal judge and at the 
instance of a citizen of some other State, takes from the court to 
which the State had confided exclusive jurisdiction the matter in 
controversy, whether it be the settlement of an estate or a suit 
upon a policy of insurance, which the State laws had declared, 
and the insurer and insured had agreed should be litigated only 
in a certain one of its courts. 

The tendency of our times is to centralization in all directions, 
not only in politics but of capital and in business of all kinds. 
The wealth of the country is rapidly passing from the hands of 
the many to great corporations and the hands of a few individu- 
als. While some measure was necessary to relieve the Supreme 
Court of its accumulated business, it is to be regretted that some 
other system could not have been devised to relieve it without 
creating nine new courts with all their paraphernalia and numer- 
ous officers, scattered throughout the United States, which will 
necessarily tend to increase the business of the Federal courts, 
already, in my opinion, quite too extensive. 

What I have said is not intended as an attack on the Court of 
Appeals, but to sound a note of alarm before it is too late against 
the tendency of the age to centralization, which, if allowed to go 
on, must sooner or later destroy all local governments, and with 
it the liberties of the people and the rights of man. 
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If there be any principle which is fundamental, in American 
law at least, it is that the bailment relation is in the nature of a 
trust and sedulously guarded by public policy. The party who 
performs the bailment undertaking may stipulate in various 
directions; but he cannot so stipulate as to procure absolute 
immunity from the consequences of his own negligence or mis- 
conduct, or that of the servants whom he may have chosen to 
employ about the business. Admitting that what we call public 
policy swerves from one epoch to another, no bailee, neverthe- 
less, can make a valid contract for exemption against his 
willful wrong; and even bailees of the lowest grade of legal 
responsibility —they who perform an undertaking without the 
expectation of any benefit whatsoever— are not permitted to 
undertake performance for a lower grade of negligence than 
that which the law fixes as the lowest —namely, gross negli- 
gence, which is so close to fraud that it always appears culpable.' 
I may, when assuming, out of pure favor to my neighbor, to 
take custody of his goods, to perform work upon them, or to carry 
them from one place to another, agree specially with him to do 
this or that for my own relief; or, if foolish enough, to insure 
them against accidents. But I cannot stipulate so as to put all 
the risk of loss or injury upon him, regardless of all fault on the 
part of myself or my servant. 

This cardinal principle has been constantly discussed and ap- 
plied, during the last three quarters of a century, to the bail- 
ment of common carrier; and the strong conclusion of American 
courts, led by the guiding hand of our Supreme Federal tribunal, 
in an important case which was decided early in the new era of 
steam transportation, has been, that public policy will not tol- 
erate the exemption of a common carrier from liability to his 


1 Story Bailments, § 32; Schouler Bailments, §§ 20, 51, 77. 
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customers for the consequences of negligence or misconduct on 
the part of himself or his servants, no matter what contract to 
that effect he may specially set up; that restriction of his liability 
as insurer, that exemption against misfortune, is the proper limit 
of any such special exoneration on his behalf from the hard ex- 
actions of the common law respecting his profession.! It is true 
that the strict rule of the common law, which pronounces the 
carrier liable, by reason of his public vocation, for all losses ex- 
cepting those occasioned by act of God or act of public enemies,’ 
applied only where the carrier was pursuing his business for hire ; 
but even in the exceptional instance of a gratuitous carriage for 
any one he was considered subject to all the legal restraints of 
policy at least which attach to any bailee without recompense. 

It is important to remark here that the English courts long 
ago omitted to observe such fundamental limitations of public 
policy in their early dealings with our young modern giant of 
inland traffic. Lapsing into the pernicious theory, about the 
dawn of the present century, that a common carrier might, by 
making special acceptance of goods, carry on that footing of 
qualification rather than in the strict exercise of a public voca- 
tion, they reached a standard quite opposed to our salutary 
American doctrine, about the same time that the latter became 
established. They concluded, in short, that a carrier who em- 
ployed servants in the course of transportation, might stipulate 
for complete immunity against losses which were occasioned by 
their default or misconduct in the course of the undertaking.® 
This conclusion proved intolerable ; for the business of trans- 
portation as organized in modern times, we find carried on al- 
most altogether by the servants or agents of a corporation, whose 
irresponsibility for their acts must be almost tantamount to 
practical irresponsibility altogether. The British public would 
not tolerate such a conclusion: and Parliament in consequence, 


1 New Jersey Steam Nav. Co. v tomer and act of public authority. 
Merchants’ Bank, 6 How. 344; Schouler Schouler Bailments § 405. 
Bailments, §§ 453, 454. $ Hinton v. Dibbin, 2 Q. B. 646; 
2 To which exceptions, as stated in Peek v. North Staffordshire R., 10 H. 
the older books, modern precedent L. Cas. 478, 494. 
justifies us in adding act of the cus- 
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by the Railway and Canal Traffic act of 1854,’ proclaimed, as to 
the leading classes at all events, of inland carriers, that no special 
condition which they might seek to impose, should hold good, 
unless ‘* just and reasonable’’ in the opinion of the court, and 
embodied, besides, in a special contract signed by the sender of 
the goods. English legislation therefore and not the English 
judiciary directed the practice of that country to conform to 
something like that true bailment conception to which American 
courts steadily adhere of their own accord. And of American 
courts, those of New York furnish the only marked instance of 
national departure from our just national standard. Yield- 
ing too readily to the seductive influences of a powerful railway 
corporation, the Court of Appeals in that State discredited its 
own early traditions,’ and sanctioned the stipulations of a rail- 
way carrier to the effect that a sender of cattle in consideration 
of certain favors, might be compelled to bear all the risks of the 
transportation for himself. This latter doctrine, our Supreme 
Court of the United States, upon a last appeal, overturned; and 
in an exhaustive opinion, replete with learning, philanthropy and 
sound sense, re-affirmed the principle that special conditions, un- 
just and unreasonable like that in controversy, could not be im- 
posed vy any carrier. To their own conclusion the New York 
courts still nominally adhered ; yielding however so far, though 
quite ungraciously, as to presume for the future that a railway 
contract did not intend in reality the obnoxious exemption.‘ 


1 Since extended by legislation to 
steamships. 

2 See 19 Wend. 251; 25 Wend. 459. 

3 Railroad Co. v. Lockwood, 17 
Wall. 357 (1874). The conclusions of 
the court are summarized at the close 
in the able opinion of the late Justice 
Bradley: ‘‘ First. That a common car- 
rier cannot lawfully stipulate for ex- 
emption from responsibility, when 
such exemption is not just and 
reasonable in the eye of the law. 
Secondly. That it is not just and rea- 
sonable in the eye of the law for a 
common carrier to stipulate for ex- 


emption from responsibility for the 
negligence of himself or his servants. 
Thirdly. That these rules apply both 
to carriers of goods and carriers of 
passengers for hire, and with special 
force to the latter. Fourthly. That 
a drover traveling on a pass, such as 
was given in this case, for the purpose 
of taking care of hisstock on the train, 
is a passenger for hire.”? Jb. 384. 

4 Observe the reluctant drift of 
such late New York decisions as My- 
nard v. Syracuse R., 71 N. Y. 280; 8% 
N. Y¥. 370; 97 N. Y. 870. 


XUM 


— 
4 a a 


INJURIES TO FREE PASSENGERS. 215 


This brief preliminary exposition of legal principles and legal 
history may serve to impress the reader with two points quite 
germane to our present discussion, which do not as yet appear to 
have been brought steadily to view by our State judges. One 
point is, as our citation in the foregoing note clearly indicates, 
that there is a close analogy of public policy between the car- 
riage of goods and the carriage of passengers. The other point 
is, that the courts of England and of New York State have de- 
parted so widely from the recognized American standard, in the 
limitations allowable by special contract of the carrier, that they 
ought to furnish no criterion for other American tribunals to 
adopt. And the discussion which now concerns us—one to 
which the Supreme Court of the United States has not yet 
clearly committed itself — concerns the extent to which a carrier 
of passengers, and more especially a railway carrier, may claim 
lawful immunity for injuries received by a passenger who travels 
upon a free ticket. 

It is admitted that the carriage of passengers is no bailment, 
in the strict sense of the term. Nevertheless the law of that 
topic is closely related to bailment law and presents the strong- 
est analogies. The same transporters, the same organized com- 
panies combine often the business of carrying goods and pas- 
sengers; and this is notably true of the railway. Public policy 
regulates the vocation with the same jealous regard for the pub- 
lic welfare in the one instance as the other and confers like 
privileges in return. The same obligation is imposed to serve 
the whole people alike, so far as the transporter’s facilities and 
the scope of his vocation may permit, making no arbitrary selec- 
tion of customers ; the same right is recognized of collecting all 
carriage dues in advance and of making one’s reasonable recom- 
pense the prerequisite of performance.’ This analogy, more- 
over, extends to the conduct of the transportation. The 
passenger carrier, it is true, suffers no such compulsion at the 
law, is no such insurer against accident, as the carrier of the 
goods; and yet the standard of liability for human life and limb 
intrusted to his keeping is set very high; and the later prece- 


1 Schouler Bailments, §§ 622-626. 
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dents, English and American (departing somewhat, as it would 
seem, from the earlier ones) hold passenger carriers to the high- 
est degree of practicable care for personal transportation under 
the circumstances presented. Not satisfied with the usual or 
‘‘ ordinary ’’ means and appliances for safety and comfort in 
transportation, they usually lay it down that the ‘* utmost” 
diligence, prudence and foresight should be applied. In short, 
for bodily injury occasioned to a passenger, that which bailment 
law terms *‘ slight negligence ’’ on the carrier’s part is now be- 
coming the standard.' Such a standard well befits this humane 
and enlightened age—an age in which the swarming of the 
people hither and thither is found one of the most remarkable 
characteristics. From carriers of goods and carriers of passen- 
gers as well, therefore, the weightiest of our judicial authorities 
exact the requirement to-day that nothing unjust or unreasonable 
shall be attempted on the bailee’s part, in derogation of the 
fundamental right of the inhabitants to travel with strong safe- 
guards of legal indemnity against the culpable carelessness or 
misconduct of the carrier company which holds their lives in 
jeopardy .? 


All this humane and sensible provision of the law applies, it 
may be said, only to the carriage for hire of goods or of passen- 
gers. Granting this to be literally true, bailment law with its 
analogies does not cease to regard public carriage as a public 
trust. Even they who are taken gratuitously may demand to be 
treated with the tenderness of fellow-beings. If carelessly injured 
or killed, the individual is wronged and the whole human brother- 
hood suffers a compassionate shock; and if the unrecompensed 
carrier of a cow or a cask of cement, who destroys the property 
by his gross negligence or misconduct, or by that of his agents, 
must make good the loss, why is it not equally good law that the 
unrecompensed carrier of his fellow-man should respond corre- 
spondingly, at least, in damages, when he has maimed and 
mangled that fellow-being by negligence or misconduct similarly 
gross? Where public policy abhors a special contract seeking to 


1 Ib., §§ 638-652. 2 Observe the third rule cited from 


17 Wall. 357 in our note supra. 


—— 


95 U. S. 655, per curiam. flict at this day with regard to the 


see McCawley v. Furness R. L. R.,8 ered by positive legislation, see 42 Ch. 
Q. B. 57. For the New Yorkrule see Div. 321; 129 U.S. 397. 
Wells v. N. Y. Central R., 24 N. Y. 
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divest the carrier in the one case, so ought it none the less in the 
other. For this age is presumed an age of benevolence in 
advance of all earlier ones. 

We are glad to see a disinclination in most American courts to 
permit passenger carriers to regulate at their own unfettered dis- 
cretion by any special stipulations the momentous responsibility 
which is incumbent upon them; whatever may be the leniency 
allowable in the lesser concern of insuring a person’s inanimate 
baggage. The Supreme Court of the United States, it is true, 
carefully avoids a premature announcement in this matter of 
free passengers — aware, doubtless, of the contradictory prec- 
edents it must encounter when the subject comes up;? but the 
whole spirit of that sympathetic opinion pronounced by the late 
Justice Bradley in Railroad Company v. Lockwood, certainly 
impels in the true humane direction. That great case laid down 
the law unhesitatingly for the case of ‘« drovers’ passes’? —of 
passes which were called ‘ free,’’ but which the court decided 
were really given upon consideration, thus making that particular 
question one of a paying passenger’s rights. The Supreme Court 
standard — and we may safely add, the true American standard — 
is therefore diametrically opposed to the English and New York 
precedents, here as in the public carriage of goods, aside from 
legislation. English and New York courts had ruled that, with 
respect of any one who traveled in charge of cattle upon a 
“‘drover’s pass ’’ the railway carrier might, by the terms of the 
ticket thus issued, throw upon the person who used it, the whole 
practical risk of bodily injury, no matter how morally culpable 
might be the servants of the company.’ 

We are not dealing so much, therefore, with English or New 
York precedents for guidance. They prove too much for the 
argument that no transcendent obligation exists to carry free 


1 See Railway Company v. Stevens, That English and American lawcon- 


2 For the English rule to this effect, carriage of goods, in cases not cov- 


181; 25 N. Y. 442. 
VOL. XXVI. 15 
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passengers carefully, honorably and humanely ; for they extend 
the principle to persons who in reality are passengers for hire. 
Their ground was taken before our Federal court of final appeal 
had pronounced its potent dissent. Our chief difficulty comes 
in truth from those States whose judiciary, while expressing full 
respect for the authority of Railroad Company v. Lockwood, 
attempt to draw a further distinction between drovers’ passes 
and tickets which are given more clearly as a gratuity. Two 
recent opinions, pronounced, we regret to say, by appellate 
tribunals as illustrious aud honored as those of Connecticut and 
Massachusetts, range upon the carrier’s side of the controversy 
and declare that conditions are lawful and binding which disclaim, 
as to passengers who are carried free, all liability whatsoever on 
the carrier’s part for personal injuries occasioned by his negligent 
transportation. In the earlier case of the two, that of Connecti- 
cut, in 1885,? a boy of sixteen years, who was employed by the 
keeper of a railway restaurant, had a free pass to travel over the 
road given him which contained a harsh condition of this char- 
acter. He used the ticket more particularly when selling sand- 
wiches and fruit upon the train ; though at the time of receiving 
the injury he happened to be traveling on his private account, as 
the pass permitted him to do. He was plainly injured by the 
gross negligence of the railway employes; but the court, not- 
withstanding, shielded the company under cover of its own 
printed condition, and in an elaborate opinion declared that, 
while public policy might properly annul such an exemption in 
a drover’s pass, or wherever else one traveled for hire upon 
recompeuse, this boy had no legal redress. In 1890 the Su- 
preme Court of Massachusetts followed with a similar decision,’ 
indorsing the doctrine of this case; while fully admitting at the 


same time that there was great variance of legal authority on the — 


subject, and that a well considered Texas case‘ had recently 
taken an opposite view. The precise circumstances under which 


1 So, too, with the New Jersey case, 2 Griswold wv. New York & New 
Kinney v. Central R., 82 N. J. 409 England R., 53 Conn. 371. 

(1868), which relied upon the English $ Quimby v. Boston & Maine R., 
and New York precedents. 150 Mass. 865. 

4 Gulf R. v. McGown, 65 Tex. 640. 
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the **free pass’’ was given in this Massachusetts case are 
not stated; but the court intimates that the plaintiff solicited 
the pass for a ride to please himself. If so, this is more 
clearly a gratuitous instance than we have noticed in the 
former reports. Here the ticket which was given had a 
printed condition on the back which purported to assume, 
on the user’s part, ‘‘all risk of accident of every name 
and nature.’’ Singularly enough, this condition provided that 
the passenger should sign: but the passenger did not sign, and 
perhaps did not read the back of the ticket at all; and yet the 
ecurt declared the plaintiff estopped to deny the validity of the 
contract inasmuch as he had used the ticket and taken his ride.! 
Here once again culpable carelessness in causing the injury was 
clearly fastened upon the company; and yet the Massachusetts 
court decided that such a stipulation on the carrier’s behalf 
against all liability whatsoever, which might be against good 
morals had the passenger been carried for recompense, was not 
against good morals when he traveled free. 


How subtle and difficult becomes this line of distinction between 
passengers for hire and non-paying passengers when the legal 
consequences are considered so fundamentally different. Not 
many years ago the Supreme Court of the United States applied | 
its own doctrine in a case where the inventor of a new coupling 
device had sent his servant to negotiate with a railway for the 
use of his patent, and the servant received a pass to see some 


1 It seems a little strange that the 


precedents which protect a carrier’s 
court should have ruled to this effect 


customer, especially where the stipu- 


80 unhesitatingly. To be sure there 
are numerous cases of ‘ contract 
tickets’? where special stipulations 
of various kind, none of which in- 
volved the doubtful assumption of 
all risk for personal injury, have 
been sustained in the carrier’s favor 
upon the suggestion of estoppel 
by use of the ticket, although not 
signed by the passenger as the ticket 
provided. See this subject reviewed 
with copious citations in Fonseca v. 
Cunard S. S. Co., Mass. 1891. But on 
the other hand may be found numerous 


lations not thus clearly assented to 
were of questionable character, or 
printed on the back of the document 
given to the customer or such as not 
likely to meet his eye. See Schouler 
Bailments, §§ 466-472. The idea of 
non-assent to the special condition 
was strongly pressed before the court 
in Railway Co. v. Stevens, 95 U. S. 
655, @ case very closely resembling 
that of 150 Mass. 365, though to be 
sure, the court decided, as in most of 
the other instances, on the theory that 
the bailment was one for recompense. 
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officer of the road upon this matter; here the court held that he, 
like the drover, was in effect a passenger for hire and not legall 
bound by the stipulation expressed in the ticket that he should 
travel ‘‘free’’ at his own risk. The drover’s pass we have 
seen is considered a ticket for recompense, although called 
‘*free’’ and notwithstanding the drover is assigned to a cattle 
car; yet, according to another Massachusetts case which admits 
all this, arailway may stipulate that an express agent who travels 
with a somewhat similar charge of express matter, to the relief 
of the carrier’s burden for such freight, is subject unlike the 
drover to special stipulations like any free passenger.? To say 
the least, a baggage car should befit any passenger’s safety bet- 
ter than a freight train of cattle. And observe, too, with what 
painful effort the court, in our Connecticut case, remitted the 
sandwich youth to the category of gratuitous passengers; con- 
ceding that the railway company was incidentally benefited by 
the station restaurant, that its passengers derived a needful 
refreshment on their journey in consequence, and that in fact 
the railway officials had promised to aid the keeper in every way 
possible,— issuing this very pass to the boy accordingly. We 
are not aware whether the restaurant keeper paid rent to the 
company or not; but at all events the court held that the railway 
had no direct interest either in the restaurant or the boy’s pere- 
grinations. And upon so refined a distinction this was concluded 
to be the case of a literally free passenger.® 

In this Connecticut case it is furthermore suggested that our 
rule of public policy goes very far for the people in making any 
carrier company liable for the torts or misconduct of its servants 
as well as for their negligence. And yet under the Roman law 
of agency any principal is clearly liable for all negligence not 


willful, on the part of those he employs. Negligence not willful. 


is the usual concomitant of railway accidents; and to draw the 


1 Railway Co. v. Stevens, 95 U. S. dent in question; so that, perhaps, on 

655. the ground of the plaintiff’s contribu- 
2 Bates v. Old Colony R., 147 Mass. tion to his own injury the decision 

255. To be sure the court found here stood well enough upon the particular 

that riding on the baggage carinstead merits of the case. 

of the passenger cars attached to the 8 63 Conn. 371, cited supra. 

train, conduced materially to the acci- 
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strict line between the negligence and willful misconduct of a 
railway’s agents in these carrier cases would be intolerable to the 
public. Nor does the court appear, in this case, to have tried to 
ascertain whether the accident was caused or not by a servant’s 
gross but unintentional negligence. For such negligence any 
principal, no matter whether a carrier or not, is held legally lia- 
ble at the suit of the injured party. The court suggests further 
that a company, in the sense of stockholders or the board of di- 
rectors, may not be morally culpable where the accident is caused 
by careless servants who were selected with discretion ; but that 
does not relieve the principal of legal liability for his servant’s 
negligence, even though the bailment undertaking were purely 
gratuitous on his part. 


Against the English, New York and New Jersey precedents, 
and these more important because more discriminating decisions 
in Connecticut and Massachusetts, we find a great array of 
American authorities, impelled by the powerful direction of the 
Supreme Court of the United States, whose combined opinion is 
quite unfavorable in spirit to these unphilanthropic distinctions be- 
tween free and paying passengers ; Pennsylvania, Ohio, Indiana, 
Texas, being among the States which insist that, whether it be 
upon a drover’s pass or any other free or limited ticket, 
whether under expressed terms of restriction or otherwise, our 
railway carrier must not be permitted to shield himself from the 
legal consequences of his own negligence and misconduct or of 
that of his servants and those whom he employs in the transport- 
ation.! Some of these latter decisions assert the broad doctrine 
that towards all passengers the utmost care and diligence must 
be exercised ; while others incline to the view that passengers 
strictly free can claim indemnity only for the transporter’s gross 
carelessness, and where, in other words, slight care and diligence 
were wanting. This limited view, it may be admitted, though 
the less humane and practicable, in cases of accident, conforms 
more closely to the true bailment standard. 

The time approaches, most probably, when our Federal 
Supreme Court — already the recognized arbiter among the clash- 


1 See Schouler Bailments, § 656; citations in 53 Conn. 386; 65 Tex. 640. 
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ing State tribunals in carrier controversies — must adjudicate 
upon the rights of passengers admittedly free, and must once 
more formulate a national doctrine. Since its disapproval of the 
English and New York rule has already moulded the local decis. 
ions, so ought its influential sanction or disapproval be given to 
this later rule of Connecticut and Massachusetts with like effect, 
If a sanction, then we shall see railway companies all over the 
Union straining after special immunities and restrictions in every 
possible way where human beings are carried, just as they have 
steadily done in the conveyance of goods, striving to bargain off 
altogether their liability for bodily injury in consideration of 
reduced fares. We shall see them limiting unreasonably the 
maximum of damages recovered, setting unreasonable bounds to 
the time for presenting claims, mixing conditions legal and illegal 
so as to make the one sort buoy up the other; and all this, as 
carriers of goods are keen in contriving how to do, by printing 
conditions which may or may not be read, so as to elicit a pas- 
senger’s inferential assent without discussion. But should the 
Supreme Court take the other course and disapprove, the cause 
of public morals will be stronger in consequence. For if pas- 
senger carriers become discouraged from issuing free passes, 
neither stockholders nor the public need grieve greatly. If the 
long lists of persons who have been carried nominally free on 
our great railway lines were scrutinized closely, it would be found 
that officials of various lines who sought luxurious perquisites 
out of their position, or journalists, lobbyists and public men 
whose favor was courted by the carrier for selfish and sinister 
ends, made up the great majority. Few passes are issued from 
strictly benevolent motives and without some element of expected 
recompense. Our whole free pass system is too often corrupt or 
insidiously corrupting. Personal privileges are always odious in 
a free republic; and if one citizen must pay his fares on the 
public highway, so ought another to do the same. 

JamEs SCHOULER. 


Boston. 
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CLASSIFICATION OF THE LAW FOR LAWYERS. 


The attempts which have been made toward classification of 
the law have been from a theoretical stand-point with the purpose 
of facilitating its presentation and exposition. They have 
usually been made with some reference to the civil law or in an 
attempt to harmonize the principles of that system and our com- 
mon law, and for this reason also they have been general, deal- 
ing with abstract concepts, and not directly applicable to the 
details of our own system. Such attempts are valuable and it 
is a pity that they have not been more successful; and it is a 
pity too that such results as have been reached receive so limited 
a recognition. 

But the practical lawyer needs an arrangement of the law for 
a wholly different purpose and he is likely to ignore the theoret- 
ical classification as of no use to him whatever. He wants a 
system of guideboards to point out the places where he may look 
for a discussion of the particular principles applicable to his 
concrete case, and especially he wants to find the adjudications 
involving facts similar to those of his case, even when the prin- 
ciples would be the same as in cases involving quite different 
facts. 

It is undoubtedly true that the practical lawyer is likely to 
attach too much importance to superficial similarity of facts in 
seeking cases which shall serve his purpose. He perhaps hunts 
for railroad cases relating to negligence when other cases in- 
volving negligence would be just as much to his purpose; and he 
may well be ridiculed when he attempts to find horse cases and 
overlooks those relating to other cattle, for he ought to know 
that it is enough if the cases stand ‘on all fours’’ with his. 
But after all, he does properly seek cases ‘* on all fours ’’ and 
value them more highly than those having only three points in 
common, involving, therefore, an argument as to whether the 
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fourth is material. Three legs, it is well-known, furnish a legs 
reliable support than four. L- 

While the skill of the able lawyer will appear in the breadth 
of his reasoning, and his far-reaching analogies, involving cases 
superficially unlike his own, yet even he, and likewise the court 
to which he presents his case, will be anxious to find adjudica- 
tions having a most marked similarity. With this object in view, 
legitimate in itself, however unwisely it may be followed, the 
constant business of the lawyer is to search text-books, digests 
and indexes. But he finds in these the most heterogeneous 
arrangements of matter. What one compiler classes under con- 
tracts, is placed by another under evidence, and by a third under 
pleading and practice. One groups his matter into a few main 
divisions with carefully arranged subdivisions; another throws 
his cases together in unarranged masses under the principal 
heads, and a third, realizing the inconvenience of these masses, 
chops his matter up into little pieces, giving to each a principal 
title, and thus severing it from all connection with other similar 
matter. The last fault is at present the prevailing one. 

If compilers are to continue inventing new headings at their 
own caprice under which to put cases, it is useless for the lawyer 
to give any attention to systematic classification. What he 
will need most will be a vivid and fertile imagination which 
shall suggest to him quickly all the headings under which any 
person could possibly think of putting the matter he is seeking. 
But even with this he will find the process of looking under 
many headings to be one demanding much time and imposing a 
great strain on the patience. Waste of time and patience, how- 
ever, is not the worst fault of this system. There is no assurance 
when cases in point are found that other cases equally in point 
are not put under some inconceivable head elsewhere, and the 
lawyer wants not only good cases but all the cases. 

A rigorous, systematic arrangement of matter under well 
known heads having a definite scope, with careful subdivisions, 
is the only present solution of the difficulty which is rapidly and 
maddeningly increasing with the overwhelming increase in the 
volume of reported cases. In order that such an arrangement 
can be uniform and practicable it must rest upon some generally 
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accepted basis, and to find such basis is for the practicing lawyer 
the important object of the study of classification. Such an 
arrangement must be based upon analogies which will be gener- 
ally recognized as fundamental. It must also bring itself into 
harmony with general usage. 

Taking usage as the starting-point and scientific principles of 
classification as the controlling factor in selecting between con- 
flicting usages, it may be possible to work backward in a tenta- 
tive way until an arrangement is found which, while satisfactory 
in itsélf, is at the same time in harmony with theoretical classifi- 
cation, and is thus grounded on a secure basis. 

Two pairs of terms constitute about the only scheme of classi- 
fication fully recognized by the practicing lawyer. They are, 
respectively, contract and tort, on the one hand, real and per- 
sonal property, on the other. It is most unfortunate, however, 
that these pairs or classes have no relation to each other. The 
discussion of real property or personal property largely in- 
volves contracts and torts with reference thereto, and, on the 
other hand, everything with reference to which a contract can 
be made or a tort committed may be in some way classed as 
property. The fact is, that these pairs of terms relate to differ- 
ent points of view from which legal rights and duties may be 
considered. Rights and duties may be looked at as those of 
persons with reference to a subject-matter, which subject-matter 
may be conceived of as some kind of property or they may be 
looked at as rights of one person available against another, or 
duties owed by one person to another. As there are no rights 
except those available to persons, and no duties except those 
imposed upon persons, it is apparent that all the law might thus 
be classed with reference to the persons affected, while, on the 
other hand, as there are no rights and duties which do not have 
reference to some subject-matter, all the law might also be 
arranged with reference to property. 

It is inconceivable, however, that any one should attempt to 
abolish any of these four groups. As divisions of the law they 
are too well recognized in practical use and too evidently the 
result of necessity to warrant any hope that either point of view 
can be made the exclusive one and the other dropped out of 
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sight. The practical question is, what scope shall be allowed to 
each of these common divisions? 

As to classification of rights with reference to subject-matter, 
that is, frem the property basis, it is to be noticed that, 
while some rights have reference to things which are definite 
and specific, such as land, chattels, patent rights, etc., others 
have reference to objects that would not be deemed things in any 
except a fanciful use of that term. The right to life, the right 
to freedom, and the right to reputation have no reference to any 
specific object. In other words, it is only when one of these 
rights last named is broken, or is made the subject of contract, 
that it is thought of as in any sense the object of rights, and it 
would seem reasonable, therefore, to leave these things not spe- 
cific for discussion under the headings of tort and contract, 
respectively. But as to specific objects of rights, whether they 
be tangible, such as real or personal property, or intangible, 
such as patent rights, copyrights and franchises (which, while 
usually classed as personal property, are quite distinct in most 
characteristics from chattels) it would seem proper to discuss the 
origin of rights in them, the nature of such rights and the 
method of their transfer and termination, from the point of view 
of the thing itself, rather than from the point of view of the 
person affected. The terms real property and personal property 
would furnish proper headings under which, by subdivision, large 
numbers of topics could be discussed. There is no reason, for 
instance, why, under real property as a principal head, estates, 
titles, conveyances (including deeds and their acknowledgment 
and recording and the notice imparted thereby ), adverse posses- 
sion, easements, improvements, fixtures, etc., might not be pro- 
perly discussed. So, under personal property, sales, bailments, 
and chattel mortgages might be treated as subdivisions, and, in- 
deed, it would be perfectly practicable (as has been done by some 
writers) to treat intangible property as a branch of personal 
property, discussing patent rights, copyrights and franchises as 
subdivisions of this branch. 

Turning now to the point of view of the persons affected it is 
easy to divide ali rights into those which are available against all 
persons indiscriminately breaches of which are in general called 
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torts, and those which are available against certain persons, these 
two classes being, according to a long established usage, which, 
however, has had little practical recognition, denominated rights 
in rem and rights in personam. As to the first of these classes 
nothing more need be said here. Torts collectively constitute 
the subject-matter for well recognized treatises, and the only 
question will be whether they should thus be grouped in digests 
and other compilations, the specific forms of torts being made 
mere subdivisions, or whether these particular forms shall be 
made principal topics in themselves. But inasmuch as a very 
considerable discussion relates to all of them it would seem 
proper, so far as they involve objects not specific, to treat them 
together by proper subdivisions under one heading, leaving in- 
juries to real and personal property for discussion under those 
heads where the nature of the subject-matter can be more fully 
considered. 

As to rights in personam it has been common to speak of 
them as contract rights, a usage evidently traceable to the ex- 
tensive application of the common law action of assumpsit, the 
whole law of contract apparently having grown up under this 
form of action. But it is plain that many rights which are 
available by one person only as against certain specific persons, 
and not as against all persons in general, are not due in any way 
to agreement of parties. For instance, when one party seeks to 
recover from another money paid by mistake, or compensation 
for a service rendered without request or voluntary acceptance 
(as may sometimes be done) the real basis of the action is not 
an agreement on the part of defendant to pay, but a legal duty 
which, under the circumstances, is imposed by the law upon the 
defendant towards this particular plaintiff. It is no solution of 
the difficulty to say that the law raises an implied undertaking. 
The fact that the obligation has not been assented to clearly 
takes it out of the range of contract proper. 

Rights in personam, therefore, can be divided into those im- 
posed by law and those voluntarily assumed by the parties, the 
former of which have no better designation at present than quasi- 
contractual, while the latter are contractual in the proper sense. 
Under these two heads, then, can be arranged all the obligations 
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owing from one specific person to other specific persons, except 
so far as such obligations relate to specific objects (as, for in- 
stance, contracts to coavey, mortgages, etc.) in which case the 
proper place of treatment would seem to be under the property 
headings. 

The great body of rights existing between persons with refer. 
ence to things specific or not specific can thus be disposed of, 
But there are rights and duties depending on peculiarities of the 
persons involved which are evidently outside of the normal or 
ordinary rights and duties of persons with reference to things, 
The fact that the persons involved are lunatics, or minors, or 
masters and servants, or principals and agents will give rise to 
new classes of rights and duties, which would not exist were it 
not for such peculiarities in the person. All the rights and 
duties which are thus dependent upon the peculiarities of the 
person may be classed as abnormal, not because they are not in 
accordance with law but because they are dependent upon char- 
acteristics of the persons involved, not thought of as pertaining 
to persons in general. 

Under the branch of abnormal rights may be arranged the 
law relating to groups of persons of widely different character- 
istics, and it will be found convenient to discuss with reference 
to each group all the rights and all the duties which can be in 
any way affected by the characteristics of the group. Thus, 
under the head of lunatics should properly be considered their 
capacity to hold property and to make contracts, and their 
liability for torts and for crimes. The title minors would include 
all the principles of law which are applicable to minors and not 
to adults. All the rights and duties growing out of the relation 
of parent and child should be grouped under that head, and 80 © 
under corresponding headings should be grouped those relating 
to husbands and wives, principals and agents, masters and 
servants, carriers, innkeepers, and warehousemen. It would - 
seem proper, also, under the head of executors and administra- 
tors, to discuss the whole probate law, including the law of wills, 
except in so far as devises and legacies must necessarily be 
treated under real and personal property, respectively. So, also, 
corporations are to be looked upon as artificial persons, the rights 


pt 


ase aaa 


CLASSIFICATION OF THE LAW FOR LAWYERS. 229 


and duties of which are, to some extent, abnormal, depending 
upon their peculiar characteristics, and their rights and duties, 
and the rights and duties of others with reference to them, so far 
as they are in any way different from those which would exist 
between natural persons, should be discussed together. 

The whole body of law thus far outlined relates to rights and 
duties rather than remedies -— that is, it is substantive law rather 
than adjective or remedial. Under the latter branch, therefore, 
may be discussed, as wholly distinct from abstract rights and 
duties, the method of procedure for the protection of rights and 
the enforcement of duties; and this great branch of law may 
easily be subdivided into the heads of pleading, practice, evi- 
dence, judgments, and measure of damages. 

Equity as a system of rights, will pertain to all of the 
branches of the substantive law, but at the present time, about 
all that is distinctive in equity is the peculiar relief which may 
be given and the peculiar forms of procedure in which that relief 
is secured. Equity, as a distinct branch, therefore, need not 
appear anywhere in a system of classification. 

The substantive and the adjective law are the two great parts 
of private law, that is, of the law which affects the relations 
of individuals to each other. The relations of individuals to 
the State, and of the branches of government and the officers 
thereof, to each other will fall under public law in its various 
topics of constitutional, legislative, administrative, and criminal. 

If we choose to go further and regard both public and private 
law as branches of internal or municipal law, that is, the law 
of a particular State (in the widest sense of that term), then over 
against this internal and municipal law may be set international 
law, that which regulates the relation of States to each other. 

The limits which are necessarily imposed upon this article 
will not admit a fuller discussion of the various subdivisions and 
the relative scope of each, but perhaps enough has been said to 
show that it is feasible to thus divide all law into definite topics 
and subdivide each topic in such a way that there may be in 
most cases no doubt as to the exact subheading under which the 
cases or discussion relating to any particular principle of law 
shall be found, and that all these divisions and subdivisions may 
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be kept in entire harmony with a theoretical classification of the 
law for scientific purposes. Indeed, it will be found apparent 
that it is only by keeping in mind scientific divisions and 
arrangements that each topic may be confined to its proper 
scope. 


McCain. 
Law DEPARTMENT, 
State University oF Iowa, 
Towa City. 
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A pressing need of such system is evidenced by the exclusive 
power the constitution confers upon Congress to establish it, by 
the Federal statutes of 1800, 1841, and of 1867, and by the con- 
tinued discussion of this important subject after the speedy re- 
peal of each of said acts. Any defects could have been amended 
in the light of experience, and their repeal, therefore, suggests 
difficulties inherent in the subject itself, and arising from political 
considerations. 

It was manifestly the controlling object of the act of 1867 to 
relieve the people generally of the disastrous effects of our civil 
war, and the people of the south especially of the embarrass- 
ments occasioned by the sudden change of their economic situa- 
tion. 

When the act had accomplished this object, its repeal 
naturally followed. This statute, however, and that of 1841, 
had the perilous feature in common, which extended their provis- 
ions to the whole people, or to all insolvents indiscriminately. 
Judicial decisions sustaining this feature, while recognizing the 
indisputable power of Congress to adopt such policy, neither 
prove its wisdom, nor disprove its fatal incompatibility with a 
permanent system of bankruptcy. Pertinent suggestions in an 
article? published years ago, elucidate how much this feature 
complicates the subject: 

*“ A multitude of details must be specially provided for; for 
example, the person or persons who may invoke the jurisdiction 
must be designated, the circumstances under which it may be 
invoked defined, the dissolution of attachments provided for 
(the lack of which provision proved fatal to the bankrupt law 
of 1841), exemptions settled, fraud and fraudulent preferences 
dealt with and restrained, the subject of discharge regulated, etc. 
The catalogue might be much farther prolonged.”’ 


1 Southern Law Review, December—Jauuary, 1881-1882. 
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To the legal mind these details instantly suggest countless 
collateral questions of subtle and perplexing nature. Their ip. 
dispensable adjustment would virtually necessitate a national 
system of jurisprudence, as basis for a system of bankruptcy 
applied to the whole people. Tendencies in this direction are 
unmistakable, and the gradual and spontaneous growth of 
a national jurisprudence may be our probable destiny. Its 
construction, however, by Congress, incidental to the establish- 
ment of a system of bankruptcy, is obviously repugnant as a 
violent measure, which would totally destroy the autonomy of 
the States. On the other hand, the enactment of a general 
bankruptcy law, of urgent and immediate necessity, should not 
be adjourned until time may have slowly moulded our laws intoa 
complete and symmetrical structure. 

A system of bankruptcy, confined in its operations to mer- 
chants and to subjects of commerce, involves far less formidable 
difficulties. Nevertheless, the required uniformity of such sys 
tem also postulates at least a correspondingly uniform system of 
commercial law. And whether this inexorable prerequisite of an 
efficient bankruptcy law is attainable, confronts us as a practical 
question of no little importance. 

If speedy distribution of the assets of corer among their 
creditors were the sole or principal object of such law, a satis- 
factory system might perhaps be devized with comparative ease. 
But if the object of preventing frequent bankruptcies, or com- 
mercial failures, demands prominent attention, the details of a 
system of bankruptcy interlace the details of a commercial sys- 
tem. Jobn Stuart Mill! justly attaches importance to this 
feature when he says: *‘ The law is bound to take care that in- 
solvency shall not be a good pecuniary speculation ; that men 
shall not have the privilege of hazarding other people’s property 
without their knowledge or consent.’’ In this connection he 
adverts approvingly to the French law, which deals with acts of 
fraudulent bankruptcy as felonies, and of culpable incompetence, 
negligence, or extravagance as misdemeanors. 

Similar provisions characterize the German law? and the sys- 


1 Princ. of Pol. Economy, 2 Vol., p. 2 American Law Review — Sep- 
525. tember-October, 1884. 
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tems of many nations. Our law appears an isolated exception in 
this respect, and the practical effects of this anomaly furnish no 
reason to be proud of the distinction. In other countries bank- 
ruptcy is dreaded, as it should be, because it usually means dis- 
grace and ruin to the bankrupt; but in America it is sometimes 
actually courted, and even corruptly planned, as a legalized 
method of acquiring wealth. This deplorable fact is traceable 
to causes easily understood. 

Enforcement of civil obligations and liabilities belongs to the 
cardinal duties of law. All exemptions restrict this important 
function, and, though they achieve beneficent results when cer- 
tain and reasonably moderate, they fatally paralyze law when 
excessive or virtually unlimited in point of value. Great diver- 
sity of exemption laws in the several States of our Union inevi- 
tubly occasions a like diversity of the legal relations of creditors 
and debtors, in cases of bankruptcy. 

The rapid extension of corporation law in our day, of great 
utility in the service of modern industrial development, is equally 
liable to pernicious abuse. Affording natural persons tempting 
opportunities for evading legal liability, by shifting it upon the 
artificial corporate person born of a legal fiction, it encourages 
enterprizes which, however hopeless in fact, may secure profit 
to their projectors, who conceive them in fraud and conduct 
them to ruin. 

Laws for the detection and exposure of fraud, for the punish- 
ment of its perpetrators, and the defeat of their unscrupulous 
schemes, also vary quite materially in the several States. 
Wrongs and abuses, when enjoying tacit toleration and respecta- 
ble immunity from penalties, soon ripen into vested rights entitled 
to legal protection. A mere brankruptcy law is not only power- 
less as to such wrongs grown into rights, but serves to protect ill- 
gotten gains. At all events no bankruptcy law, if constrained 
to treat a certain status of property rights differently in every 
one of numerous States, can possibly be uniform in its opera- 
tions. 

A passing notice of some economic deformities resulting from 
feeble legal remedies is not irrelevant to the subject. Failures 
in business, of wholesale dealers as well as retailers, are notor- 
VOL. XXVI. 16 
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iously frequent. Unmistakably connected with this circum. 
stance is the further significant fact, patent to even the most 
superficial observer, that in cities and rural districts, large and 
small markets are manifestly overstocked with goods. Capital, 
proverbially timid and cautious, would recoil from such invest- 
ments as ruinous if inadequate laws did not encourage them, by 
enabling failing business men to unload their losses upon some 
one else, orupon the community at large. When such incongruities 
grow into the general mercantile system, consumers, or society, 
necessarily pay higher prices for goods they need, in order to 
cover the waste of supplies in excess of existing demand. 

Our modern combinations and trusts, which provoke so much 
popular indignation and ineffectual legislation, while perhaps 
chiefly attributable to goverament subsidies, are also in part 
traceable to apathy of law when it should be energetic. The 
following extracts from a review article’ are of interest in this 
connection. 

That writer says : — 


‘‘ Trusts seem, when soberly viewed, to be a natural develop- 
ment or evolution in business, precisely as corporations were 
half acentury ago.” * * * 

‘¢The first step which manufacturers generally throughout 
the country took was incorporation. Therein they saw a means 
of saving what they had accumulated, even though the business 
itself might decline or be ruined.” * * * 

‘* It (the trust) is entered into because the parties to the 
agreement believe that they can in that way largely or entirely 
eliminate or control competition, maintain the prices of their 
wares, check overproduction, and make money more easily than 
they can without the trust."” * * * 

‘¢ The trust is the nineteenth century offspring of overproduc- 
tion, small profits, competition rampant, and labor organization. 
It is the protest of solvency against insolvency.’’ 


Whatever truth the above remarks contain suggests the con- 
clusion, that legal protection of insolvency tends to secure a 


1 By Charles F. Beach, Jr., Forum, Sept. 1889. 
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premium to dishonesty, and to crowd solvency and honest enter- 
prize out of the business world as unprofitable. 

Returning to the question of the practicability of a uniform 
system of commercial law in the United States, the instructive 
fact should be taken into account that many civilized nations 
have, during the last few decades, adopted codes of commercial 
law, which are now in successful operation. For valuable de- 
tails on this subject an article by Harrington Putnam! is here 
referred to. 

We have much, probably far too much, commercial law, but 
it still remains scattered over the entire domain of general civil 
law, and is often found associated with uncongenial topics. It 
needs deliverance from embarrassing rules, which are but par- 
tially suitable because adapted to control dissimilar conditions 
and relations. To the question: Is commercial law susceptible 
of completely separate treatment? the qualified answer must 
be: Only in so far as it is intrinsically distinct from all other 
topics of law. This view requires such code to be strictly con- 
fined to commercial matters, and to exclude principles of law 
which coincide with or directly affect law of general concern. 

A most comprehensive and still concise and accurate descrip- 
tion of commerce is probably the following :? In its widest sense 
it embraces all agencies which serve as ‘* medium of communi- 
cation between production and consumption.’’ This definition 
clearly includes the business of common carriers as well as that 
of merchants. Insurance of goods in trausit or exhibited for 
sale would obviously be a commercial transaction, whereas 
insurance of a family residence would not be. But, while it 
distinguishes, in general outline, subjects of commerce from 
human activity confined within local bounds, it ignores the nicer 
shades of demarkation, which multiply incessantly and become 
more refined with the growth of society and the expansion of its 
commerce. 

With the term itself we associate the idea of restless mobility 
and perpetual exchange and trade. And we observe that com- 


1 Am. L. Rev., May-June, 1884, p. Wilhelm Endemann. See: Holtzen- 


427. dorff’s Encyclopiidie der Rechts wis- 
? Das Handelsrecht von Prof. Dr.  senshaft, p. 495. 
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merce, with its world-wide ramifications, develops an organic 
existence of its own, ministering to the localized interests of 
society, but preserving its typical identity. However intimately 
its movements may be linked to all affairs of social life, it is 
nevertheless in the nature of commerce, and its important mis- 
sion, to unfold rules for its own government. This vital point 
supplies the reliable criterion. To the extent it accomplishes 
this well, it establishes the boundaries of its own legitimate do- 
minion, and its claim to separate law to control its separate 
interests. 

In no sphere of real life do usage and, custom more actively 
evolve rules of positive law, than in commerce. By way of 
illustration of this important phenomenon, attention is here 
called to a valuable review! by Mr. Lawson of numerous de- 
cisions, which subordinate apparently well-settled rules of posi- 
tive law to the intrinsic justice of usage and custom. Law is in- 
deed pre-eminently indebted to commerce for noiselessly build- 
ing new social institutions, for defining their vital principles 
with matchless precision, and for enriching our corpus juris by 
adding to it entirely new departments. By’ reason of its illimita- 
ble field of work, its independence of political boundaries and 
geographical obstacles or distances, and the consequent elasticity 
in the working of its intricate mechanism, moral integrity is in- 
tuitively appreciated as the safety-valve of commerce. It 
anchors in good faith and honesty as firmly as in peace and 
security, and perfidy and fraud are as fatal to its prosperity as 
unbridled violence and oppression. No other one factor has 
served mankind more faithfully and potently to advance civiliza- 
tion, than commerce. In return society owes it the duty of 
sheltering by law its freedom of development. Officious inter- 
ference and minute supervision by law restrain this freedom, to 
the prejudice of society and commerce alike. How much legal 
regulation may be salutary depends upon some general princi- 
ples, but changing circumstances determine their practical 
application in the concrete. 


It is the chief office of law to prevent wrongs if possible, and 


1 South L. Rev.— February-March and April-May, 1881. 
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to redress such as it fails to avert. To the powers and rights it 
sanctions, the law attaches exactly corresponding legal duties, 
aud blends them inseparably. In order, therefore, to enforce 
the discharge of legal duties, the law must know and define the 
rights which generate them, as part of its own system. Com- 
merce proves exceptionally inventive in contriving useful 
appliances for its countless and ever-varying transactions, and 
equally fertile in devising standards of right conduct, of ines- 
timable value to jurisprudence. Reliable systems of book- 
keeping, rules governing the functions of negotiable instruments, 
or regulating the relations of shippers and carriers, of principals 
and agents, partners, bailees, and kindred subjects, are derived 
from this source. Adjusting its own concerns usually with 
marvelous skill, commerce always invokes the coercive power 
of law with reluctance. But when extreme cases demand this 
aid, its inefficiency aggravates the wrongs it is summoned to 
correct, and actually vicious laws violently assault that moral 
integrity, which is the true genius of commerce and implacably 
hostile to all fraud and eorruption. Commercial law, therefore, 
should receive its rules of rights and duties from commercial 
customs, and provide ample and effective means for repressing 
their willful disturbance. 

These views support the proposition that a uniform system 
of bankruptey postulates a like uniform system of commercial 
law. Since a chain of violations of duty usually culminates in 
bankruptcy, no law can deal satisfactorily with this resulting 
status, without reference to its causes. 

Our political organization militates to some extent against the 
establishment of such system. Too much power of Congress 
excites jealous distrust, concerted legislation of the several 
States appears impracticable, and existing rules of positive law 
limit the scope of judicial authority. But law, in one way or 
another, invariably adapts itself to the exigencies of social con- 
ditions. Modern facilities of communication rapidly tend to 
mould commerce as an organic whole. Vexatious regulations 
of petty political subdivisions, which in no way benefit commerce, 
and obsolete laws which impede its healthy growth, cannot long 
retard this irresistible progress. 
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Judicial tribunals wrestle in vain with the provlem of distin. 
guishing strictly local from interstatecommerce. Artificial terri- 
torial lines cannot obscure the real organic connection and mutual 
dependence of local, national, and international commerce. Is 
not open repeal or amendment of laws, constitutional or statu- 
tory, when in conflict with actual interests, far preferable to the 
too conservative practice of torturing their meaning by judicial 
interpretation? 

Harmony of opinion, however, in the commercial world, con- 
cerning the details of a needed code, must necessarily precede 
legislation. And the people will not consent to a severance of 
commercial from their general law, unless it leaves their local- 
ized rights unimpaired. Nor will they tolerate special tribunals 
administered by judges, who combine juristic learning with prac- 
tical knowledge of commercial affairs, and by experienced busi- 
ness men instead of ordinary juries, unless their accustomed 
administration of law remains undisturbed. 

Our incomparable commercial prosperity does not prove that 
we need such system less than other nations. It merely tends 
to prove, that the material resources of our immense continent, 
and the energies of the people stimulated by our freer institu- 
tions, are still so great, that inefficient laws may be endured 
without suffering immediate and serious consequences. 

What is said on the subject leads to these two conclusions: 

1. A uniform system of bankruptcy postulates a like uniform 
system of commercial law. 

2. A code of commercial law is impracticable, unless strictly 
confined to rules totally distinct from rules of general law. 

One further suggestion in conclusion. While any disposition 
to copy foreign systems of law as models is to be deprecated, 
the value of comparative jurisprudence should not be underrated. — 
Revealing principles of universal law, it equally emphasizes the 
typical characteristics of different nations, which their varied 
systems of law reflect faithfully. This important study supplies 
the realistic elements of scientific criticism. 


H. TeEIcHMUELLER. 
LaGRaNGE, TEXAs. 


NOTES. 


Bar Assocrations.— Prof. Melville M. Bigelow, of Boston, was this 
year the orator of the New York Bar Association, his theme being 
“Respect for the Law; Respectability of the Profession.” It is said 
that he was obliged to deliver his admirable address to an audience of 
about forty lawyers. He should have gone further west — to Kansas, 
for instance, where he would have found a hall brim full, both in 
respect of numbers and enthusiasm. 


Tne Heap-Lines or Lecat Journats. — Speaking about legal jour- 
nals — and this is confidential to our friend, the Albany Law Journal, 
and several of our legal contemporaries, especially those that report 
cases in full, — we have again to say, that it is a great defect in the 
making-up of the publications not to put the number of the volume at 
the top of every page. Whenever we cite a case from the Albany Law 
Journal we have to turn over and find the number of the volume on the 
cover. It always takes time and creates annoyance. 


Law BvLLetIN of THE University oF Iowa.— The law faculty of the 
University of Iowa have determined to publish a Law Bulletin for the 
purpose of supplementing the instruction given in the law department. 
It is edited by the faculty, and contains hypothetical cases, notes of 
lectures, synopses, references for reading, and other matter useful to 
students. The numbers will not appear at stated intervals, but they 
will be issued from time to time as the interests of the law department 
may demand. During the University year there will be from four to 
six numbers, aggregating not less than one hundred pages. The sub- 
scription is one dollar a year, payable in advance. The first number, 
which is before us, contains hypothetical cases in criminal law and pro- 
cedure, by Prof. McClain; Old Fashioned Questions on Equity, by 
Prof. Wambaugh; and an article on the courts of Iowa, by Prof. 
Hayes; together with interesting miscellany. 
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Mrcnican Law Journat.— This is the title of a new venture in legal 
journalism, published by the law faculty and some of the students 
of the University of Michigan. The first number starts out 
well with the following legal articles: Methods of Appointing Pres. 
idential Electors, by Hon. Thomas M. Cooley; Presidential Voting 
Methods, by Hon. Byron M. Cutcheon; Embarrassments of Legal Ed- 
ucation, by Prof. J. C. Knowlton; Three Corporation Cases in 139 U. 
S., by Hon. Alfred Russell; Writing Ink, and its Identification on 
Written Documents, by Prof. Marshall D. Ewell, M. D. There are 
also interesting editorial notes, lecture notes by Prof. Abbott, and notes 
of recent decisions, book reviews, etc. The general style of the 
Michigan Law Journal reminds us of the Harvard Law Review. It is 
furnished at the price of $2.50 per year by Ralph Stone, editor and 
business manager, Ann Arbor, Michigan. With the courteous permis- 
sion of the editor and of Mr. Russell, we reproduce in this number the 
paper of the latter on ‘‘ Three Corporation Cases in 139 U. 8.” 


Unevt Macazines.— It is a great mistake for publishers to issue 
periodicals in book form, uncut. Some few subscribers prefer them 
that way, in order to recut them for binding with plenty of margin. 
But it is a great nuisance for an active man to have to cut open alarge 
number of periodicals before he can run through them ; and in point of 
fact many go into the waste-basket without ever being looked at be- 
cause they are received uncut. Especially is it true that nobody would 
ever cut open the advertising pages for the mere purpose of looking 
through the advertisements. No advertiser, possessing any discrimina- 
tion or sense, will give a sixpence for the insertion of an advertisement 
in a periodical which is issued uncut. The true way to issue law peri- 
odicals which are subsequently bound in book form is to issue them cut, 
but with wide margins so that they can be recut in permanent bind- 


ings. This, it will be observed, is the plan adopted by the AmericaN 
Law Review. 


American Progress Mepico-Lecat JurisPRUDENCE. — The address 
of Mr. Clark Bell, president of the Medico-Legal Society of New York, 
before the New York State Bar Association, at its last meeting, on the 
subject of “‘ Medical Jurisprudence, the Bar, and the Judiciary,” is 
very interesting and suggestive. Mr. Bell draws attention to the great 
importance of that branch of science which occupies common ground, 
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so to speak, between the two great professions of medicine and law. 
He advocates the establishing of a chair of medico-legal jurisprudence 
in each one of our schools of law. We find a just subject for congrat- 
ulation in the advancement which has been made in American judicial 
conceptions upon this subject during the present century: ‘‘ The 
American judiciary have presented, in the recent past, a most conspic- 
uous example of distinguished ability grappling with the questions 
constantly presented to public notice in medico-legal cases requiring 
judicial interpretation. In the twenty years to which I have alluded, 
there has been great judicial advancement and evolution, and the light 
that has come from the bench has outshone and been more luminous 
than that from the bar.’’ 


Victor Jacoss, a distinguished ultramontane statesman and member 
of the Belgium Chamber of Deputies from Antwerp, died in Brussels, 
on December 20th, 1891. He had twice been amember of the cabinet, 
and although he had lost office under circumstances of the most trying 
kind, he retained great political influence, to which the government 
was often forced to appeal. He was a powerful speaker, an able par- 
liamentary tactitian, a strong pamphleteer and most unpopular states- 
man, being hated by all liberals. His disappearance may result in 
causing more liberal tendencies to prevailin the cabinet. He presided 
over one of the sections of the International Congress of Commercial 
Law held in Brussels, in 1888.! 


MacHINERY FOR THE DesTRUCTION OF IMporTANT Books AND — 
An institution calling itself ‘‘ Waste Paper,’’ domiciled at 90 Candle- 
maker Row, Edinburgh, advertises in the Juridical Review that it 
purchases old ledgers, account books, printed books and old letters 
and invoices. It adds the following significant paragraph: ‘‘ This is 
the only house (and the first in the trade) having machinery on the 
premises for the immediate destruction of all important books and 
papers.’’ This machinery is sure to be imported into America, notwith- 
standing the high protective duties created by the McKinley act. The 
advantages to corporation manipulators and to bankrupts, of having at 
hand suitable machinery for the immediate destruction of important 
books and papers, are too obvious to be enlarged upon. 


122 Am. L,. Rev. 938. 
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Tue Late Cor. Cameron anp THE Drep Scorr Decision. — The 
Chicago Legal News tells the following story of Col. C. S. Cameron, an 
old time lawyer, who died recently in Chicago: — 


‘Col. Cameron was practicing law in Chicago when the Dred Scott decision 
was announced by the Supreme Court of the United States, and soon after, 
being employed to defend several negroes who had been indicted in the 
Recorder’s Court, over which ‘ Bob Wilson,’ as he was then called, presided, for 
stealing chickens, Mr. Cameron, citing the Dred Scott case, put in a plea 
‘that’ — naming the defendants, ‘ were not ‘‘ persons ’’ in the meaning of the 
law, and, under the decision, had no rights which any one was bound to 
respect; were only chattels and things and, therefore, not capable of commit- 
ting larceny.’ Judge Wilson said: ‘Mr. Cameron, while I fully appreciate 
your able argument and have the greatest respect for that able jurist, Judge 
Taney, for his decision, and the exalted tribunal over which he presides, it 
would take more than a dozen such deciSions to convince me that negroes in 
Bridgeport won’t steal chickens. They willdo it. The demurrer is overruled.’ 
In spite of the efforts of Mr. Cameron the would-be chattels were convicted 
and sent to the Bridewell.”’ 


AppiTionaL Report or THE New Commissioners oN Capita, 
PunisHMEeNT. — We have received, through the courtesy of Hon. El- 
bridge T. Gerry, one of the three commissioners appointed by the leg- 
islature of New York, under a law enacted in 1886 and amended in 
1887, to investigate and report the most humane and practical method 
known to science of carrying into effect the sentence of death in cap- 
ital cases, a copy of an “‘ additional report,’’ which the commissioners 
have lately presented to the legislature of that state. We have not 
space to notice it at length in this issue, but may publish extracts from 
it hereafter. A portion of the report deals with the clamor made by 
the editors of the daily press at the exclusion of the press from the ex- 
ecutions. ‘The members of the committee deal with this in a lawyer- 
like way ; and one of the committee certifies that the sensational reports 
which the newspapers have published about a renewal of the current 
being necessary to destroy life, the burning of the subject while alive, 
etc., have been utterly false to his personal knowledge; he having at- 
tended every execution that has taken place by the agency of electric- 
ity since the enactment of the recent law in New York on that subject. 
The other members of the commission are Alfred P. Southwick and 
Matthew Hale. It seems that the movement to do away with execu- 
tion by electricity and to substitute the old fashioned ‘ hanging,” 
where all the rabble, including the editors, can be present, is the lowest 
species of demagoguery. 
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Asuses or Corporate Priviteces.— The address which is printed 
elsewhere, delivered by one of the editors of this publication be- 
fore the bar association of the State of Kansas, on the subject of the 
Abuses of Corporative Privileges, received a good deal of adverse criti- 
cism, and is now published for the purpose of giving it exactly as it was 
prepared for delivery. It was, however, delivered orally ; and in the 
natural excitement incident to oral speech some things were said 
which were not in the address as originally drawn up, and several things 
which were in the address as drawn up were omitted. The speaker 
elects to retain the expression in the first paragraph in which the scat- 
tered, isolated, ignorant and helpless masses are referred to as having 
“ nobody but the shyster, the blatherskite and the fraud to speak for 
them,”’ as it was originally drawn up —adhering, as he does to his 
purpose of printing the address exactly as it was prepared for delivery. 
But he takes pleasure in stating that he met among the members of the 
Kansas Bar Association several learned gentlemen that have both the 
ability and the courage to speak soundly and sensibly in behalf of the 
scattered, isolated, ignorant and helpless masses, in their struggle for 
self-government and for the right to exist, against concentrated money 
and power. It ought to be added that the more radical portions of this 
address provoked but faint applause. 


Tue American Law ReGisTER AnD Review.— The American Law 
Register suspended publication some time last summer by reason of in- 
solvency. It has been revived by a company (or something else) call- 
ing itself the ‘‘ University of Pennsylvania Press,’’ under the name 
The American Law Register and Review. This name is a distinct in- 
fringement of the trade name of THe American Law Review. Rejecting 
the words ‘* Register and,’’ it contains the words ‘* The American Law 
Review,’’ which forms the title of this publication. It also imitates 
the bad example of its predecessor by carrying on its title page a dress 
parade of distinguished names as ‘‘ Editorial Committee,’’ headed by 
Hon. H. B. Brown, one of the justices of the Supreme Court of the 
United States. This ‘‘ Editorial Committee’’ have just about as 
much to do with the publication as the former ‘‘ Editors’’ of the 
American Law Register had, and that is nothing except the pleasure of 
reading their names on the title page. Such a dress parade of dis- 
tinguished dummies is not creditable tolegal journalism. Discriminat- 
ing lawyers know that it is little more than a bait and a sham. The 
real editors of this new publication are George Wharton Pepper and 


on 
er, 
the 
ns 
to 
ate 
lge 
in = 
a.’ 
“AL 
ge | 
in : 
od 
106 
om 
er- : 
rts 
ant 
ye, 
ate 
ic- 
ct. 
nd 
= 
9 
ost 


244 


26 AMERICAN LAW REVIEW. 


Wm. Draper Lewis. If they will take our name out of their title we 


will extend our hand to them and wish them better success than their 
predecessor had. 


THREAT OF A JUDGE TO SEE A LAwyerR ELsewHERE.— The following 
is a newspaper report of a sensational scene which is said to have oe. 
curredin a court in Arkansas, during the trial of Woodruff, the default. 
ing treasurer of that State, for embezzlement :— 


A sensation occurred in the court-room during the examination of Jones, 
John M. Moore, one of Woodruff’s counsel, became angry at Judge Lea because 
of certain questions that the judge propounded to the witness. Moore said 
the court appeared inclined to act the part of examiner as well as judge. He 
had stood up all along and kept his mouth closed because the court was eup- 
posed to hold the scale of justice unbalanced. 

“Stop, Mr. Moore,”? said Judge Lea. ‘Don’t go any further. You can 
have your objections entered on the record, but the court conceives it his 
right and duty to elicit all facts either for or against the State.’’ 

* But,’”’ replied Moore, ** your honor has not to this hour asked any questions 
for the defense.” 

“*T don’t want to hear anything more from you,’’ said Judge Lea sharply. 
“If I say anything here you don’t like you can see me elsewhere.” 


We hope the report is inaccurate in so far as it makes the judge 
offer to ‘* see’’ the counselelsewhere. An offer to see a man elsewhere 
has a well understood meaning in the fighting portion of our country. 


Equity Jurispiction AppLieD To Crimes AND Mispemeanors. — The 
resuscitated American Law Register opened its first number with an 
able article from the pen of Richard C. McMurtrie, Esq., upon the 
above title. Itis a scholarly and yet scathing review of that species 
of statesmanship which has lately blossomed out in Kansas and Iowa, 
by which jurisdiction is conferred upon courts of equity in the prose- 
cution of persons engaged in the sale of intoxicating liquors. The 
scheme is to enjoin a dram shop as a public nuisance, and if the keeper 
of the shop continues to sell liquor therein, to haul him up for contempt 
of court, —a proceeding which, as is well known, is borrowed from the 
Roman (or possibly from the canon law) and which does not admit of 
a trial by jury. The Kansas fanatics authorized the proceeding by an 
amendment to their constitution, and therefore it cannot be got rid of 
in that State without re-amending their organic instrument. But the 
Iowa fanatics attempted to accomplish it by legislation; and, notwith- 
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standing that such legislation is a palpable invasion of the right of 
trial by jury, secured by the constitution of that State, its Supreme 
Court bowed to the storm of fanaticism and upheld the statute as con- 
stitutional. 


Courts-MarRTIAL: OBLIGATION OF CrvILIays TO ATTEND as WITNESSES 
Berore. — We find the following in the Internal Revenue Record : — 


“In some remarks before the Throckmorton Court, Col. Barr, J. A., called 
attention to the miscarriage of justice which might result from the ruling that 
civilian witnesses can not be compelled to testify before a court-martial. As 
to this there can be no question. Concerning the law of the case Colonel Barr 
said: ‘Can it be that Congress has left courts of justice so powerless that they 
cannot punish such contumacy? Before 1868 there was no way in which mili- 
tary courts could enforce the attendance of civilian witnesses, when their 
testimony became necessary. The evil tobe remedied was an inability to secure 
the testimony of such witnesses. The remedy applied by Congress was the 
enactment of the law authorizing a process of attachment to issue to compel 
them to appear and testify. Itis to be assumed that Congress intended to pro- 
vide and did provide a full and complete remedy. Did it do so? It brought 
the witnesses before the court and left them subject to the court’s legal control 
and orders. What control can be exercised? What orders can be given? 
Nearly a century and a half ago Blackstone said: ‘ Laws without a competent 
authority to secure their administration from disobedience and contempt would 
be vain and nugatory.’ A general court-martial is the highest judicial body 
known to the military state. Can it be that such a tribunal cannot exercise a 
power to punish for a contempt of its legal order, a power inherent in all civil 
courts? Upon this Greenleaf, in his work on the Law of Evidence, in specifying 
the power of courts-martial, says: ‘ That these courts, like all others which are 
intrusted with power definitively to hear and determine any matter, have in- 
herent power by the common law to call for all adequate proofs of the matters 
in issue and of course may compel the attendance of witnesses.’ Greenleaf also 
says that courts-martial have the power to punish for contempt, and in a foot 
note refers to the Navy Regulations which expressly confer this power as un- 
necessary as itis an inherent power in every court. Bishop, in his work on 
Criminal Law, says: ‘No court of justice could accomplish the objects of its 
existence unless it could in some way preserve order and enforce its mandates. 
The commen method of doing this is by process of contempt. Therefore the 
power to proceed thus is incident to every judicial tribunal derived from 
its very constitution without any express statutory aid.’ In the cele- 
brated case of the United States v. New Bedford Bridge, reported in 
Woodbury and Minot’s Reports, Mr. Justice Woodbury, of the Supreme 
Court, presiding in the 1st Judicial Circuit, in rendering a most exhaustive 
opinion upon the powers of courts, laid down the rule that the courts of our 
country could only exercise such jurisdiction and powers as were expressly con- 
ferred upon them, but he noted this exception, that they possessed the power 
to punish for contempt in the transaction of the business intrusted to them. 
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He held it as an authority inherent in a tribunal established as a court appur- 
tenant and indispensable, never necessary to be conferred by particular law, 
The chapter on Crimes in the Revised Statutes makes provision for the punish. 
ment by fine and imprisonment of persons who, by intimidation, prevent any 
witness in any court of the United States from attending and testifying freely 
and fully in any matter pending therein. For the persons who prevent the 
testimony being given there isa penalty specifically provided, but upon the 
more vital question of refusal on the part of a witness to testify the statute of 
crimes is silent, leaving the punishment for the offense to the courts in which 
the offense may be committed. If the views heretofore referred to by me, as 
expressed by an attorney-general, are to be continued as the rule of the War 
Department, courts-martial cannot look for support should they attempt to en- 
force the views held by Justice Woodbury, by Greenleaf, and by Bishop, 
Courts-martial are free to do so, for they are judges of the law as well as of 
facts. It is of vital importance to the cause of justice that either the rule be 
reversed, or specific legislation be had to set the question at rest.’ ”” 


Crime Iceranp. — The Criminal Law Magazine says: — 


‘** Sixty-six thousand men, women and children form the population of Ice- 
land. All these good people are uow in a state of great excitement through 
having a murder to deal with, the first to occur among them for the past 
fifty-six years. A young man killed his sweetheart.”’ 


If this statement is true it is certainly remarkable. One of the editors 
of the American Law Review spent his summer vacation in Iceland, 
and crossed the island twice on horseback and then sailed around it. 
He spent over a month in the interior of the country, sleeping every 
night in some farmhouse. He had a good opportunity to observe the 
state of civilization in that far-off and most interesting country. The 
island had about 73,000 inhabitants at the last census, and there is no 
reason to believe that it has shrunk below that figure, especially as the 
three past seasons have been warm, the same as in America. The 
whole military force of the island consists of two policemen in 
Reykjavik, the capital. There are but two lawyers in the island not 
holding public offices. One is what we would call the State’s attorney, 
and the other is on hand to defend any person who may be put on trial 
for crime. Both are pensioned by the government, else they could 
not live. Last summer there were but twomen undergoing sentence for 
crime in Iceland, and they were undergoing aterm of imprisonment 
for breaking into a store-house and committing a larceny therein. The 
young man before spoken of that has murdered his sweetheart will not 
have the benefit of trial by jury, for there is no jury trial in Iceland. 
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Nor will be tried in the ‘‘ vicinage,”’ but he will be transported to Copen- 
hagen for trial,— all capital cases being tried there. He will thus be 
literally ‘transported beyond seas’’ for trial, which was one of the 
grievances for which our fathers went to war with Great Britain and 
achieved their independence. Coperhagen is nine days steam from 
Reykjavik,— in other words it is twice as far from Iceland as Scot- 
land is, and about as far as New York is. The Icelanders are the 
most honest, generous, hospitable and peace-loving people on the face 
of the whole earth, and such a people well may be thrown into a state 
of excitement through the murder of a young girl by her lover. 


FRAUDULENT UNDERVALUATION IN Tax ReturNs.—Hon. James M. 
Riggs, president of the Illinois State Bar Association, in his address at 
the last meeting of that body at Chicago, says:— 


“ Steps ought to be taken at once in reference to State revenue matters. Itis 
notorious —everybody in the State who pays the slightest attention to it 
knows — that a large portion of the taxable property of the State pays no 
revenue, and there are gross inequalities between individual tax-payers. No 
one connected with the assessment and collection of the revenues will pretend 
that the valuation of property as returned for taxation actually represents one- 
third of the taxable wealth of the State. The returns ought to show, at least 
approximately, the real, cash value of that taxable wealth, and a proper system, 
fairly administered, will show it. Our present legislation, as administered in 
the past, rewards dishonesty and levies tribute upon integrity. The worst 
feature of all is that men who desire to be honest, kuowing that their unscrup- 
ulous neighbors escape taxation, either wholly or in part, at length persuade 
themselves that it is not wrong to protect themselves by methods which they 
would scorn to employ in private business transactions; and so it happens, not 
only that the State and other municipal governments are defrauded, and 
inequalites are produced, but lamentable inroads are made upon the houesty of 
the people. From what I have seen I am convinced there are many men, 
respectable members of the church and fair dealers in transactions between 
man and man, who regard it asa Christian privilege to beat the State out of the 
taxes they should pay. Thisis deplorable. The State and municipal govern- 
ments must have revenues. They should be furnished, proportionally, by all 
who are subject to taxation. The constitution of the State declares: ‘The 
General Assembly shall provide such revenue as may be needful by laying a tax, 
by valuation, so that every person and corporation shall pay a tax in proportion 
to the value of his, her orits property.’ Doubtless this means that each person, 
natural and artificial, shall pay a given per cent. upon the real value of what 
he owns. Of what value, or use, is this provision, in the light of our expe- 
rience? It has been treated as a meaningless platitude. The State Board of 
Equalization, no doubt, in some measure, smooths the inequalities between 
counties, but it can not deal with the inequalities between, and the dishonesty 
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of, individual tax-payers, and it pays practically no attention to the constitu. 
tional provision that taxes shall be estimated upon the value of property. Ag 
the questions connected with this board and its operations are to be discussed 
by ex-Governor Hamilton in a special address, I will leave that branch of the 
subject. Until we have legal provisions and revenue officers that will bring 
about a collection of taxes upon the real value of the property in the State, we 
will not have anything even approximating a just collection of revenues. Here- 
tofore lawyers inand out of the legislature, as a rule, have given little attention 
to this subject. This is not right. The framing of laws of such importance —. 
laws which touch our business affairs at almost every point, and affect the 
integrity of the people, ought not to be left to tyros, demagogues and the tools 
of tax-evading combinations. The inequalities and dishonesty appar ent in our 
present methods are a burning shame, and it is time the subject should have the 
serious attention of those best qualified to deal with it.”’ 


More Lrncu Law.— Not long ago in the city of Memphis, Tennes- 
see, some police officers made a raid upon a disorderly house, in which 
there were a lot of negroes of desperate character, intending to arrest 
some of them. The negroes opened fire upon the officers, and during 
the fusilade which followed, several of the officers were wounded, two of 
them fatally. This led to the arrest and incarceration in jail of some 
thirty negroes. The jail of Memphis is a very strong prison and could 
easily have been defended against any attempt on the part of a mob to 
lynch the prisoners. Nevertheless a mob of about seventy-five masked 
men appeared, effected an entrance into the jail without any apparent 
difficulty, and took out three of the ringleaders and shot them. There 
was not the slightest excuse for this act — none of the excuses which 
obtain for similar acts in a wild country where the courts of justice are 
not organized, or where the arm of justice is too feeble to punish such 
crimes. The judge of the criminal court of Memphis is a very coura- 
geous man, the prosecuting attorney is an able and efficient officer; and 
there would not have been the slightest difficulty in bringing the mur- 
derers to justice, though an unlimited right of appeal to the Supreme 
Court would have produced a delay which would sorely have taxed the pa- 
tience of the people. The grand jury is now, at the time of this writing, 
engaged in investigating the matter with the view of discovering and in- 
dicting those who were concerned in this lynching. ‘Their investigations 
will be futile, even supposing that they are sincerely undertaken in con- 
currence with the efforts of the prosecuting attorney and the charge of 
the judge. It is already stated, on what seems to be good authority, 
that the lynchers did not belong to the rough element but that 
they were ‘substantial citizens.’”’ It has come to this, that 
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lynching is now done by tax-payers out of the mere design of 
ridding the State and county of the enormous cost, often as high as 
twenty thousand dollars, of convicting a known murderer and bringing 
him to the gallows. These lynchings are an indelible disgrace to the 
alleged civilization of the people of the United States. They are now 
taking place with greater and greater frequency in all parts of the west 
and south. Formerly they took place only on the frontiers; later in 
sparsely settled communities, and still later in some of those semi-bar- 
parous communities like eastern Kentucky or eastern Tennessee, where 
the law has never had a firm hold upon the people; but finally they have 
invaded large cities, and it seems that there is not a prison in any city 
of the western or southern States that is safe from invasion by a mob, 
who in their blind fury may make the mistake of lynching the innocent 
instead of the guilty. We believe that the spectacle presented by 
American lynching parties is not paralleled in any country which makes 
any pretense of being civilized, not even in the rudest and most bar- 
barous of the South American States, nor in the Danubian provinces 
of Europe. Even the Turks appear to be more orderly, and the 
Bedouins equally so. It seems that this thing is growing like a tidal 
wave. Lynch law is a by-word and a reproach to our country all over 
the civilized world. 


More Noveuists’ Law.—In a recent novel a firm of solicitors write 
to the villain of the piece that their client will withdraw their threatened 
action for forgery and embezzlement of certain bonds if the villain will 
te-imburse the amount. And somemore. Mr. Oscar Wilde has written 
aclever and witty ghost story called ‘‘ The Canterville Ghost.’’ An 
American millionaire buys a family estate from an English peer. The 
nillionaire’s daughter finds some jewels in the mansion house. These 
the purchaser of the estate returns to the peer with the following remarka- 
ble observations on the English law: ‘‘ My lord, I know that in this 
country mortmain is held to apply to trinkets as well as land, and it is 
quite clear to me that these jewels are or should be heir-looms.’”” Why 
did not Mr. Oscar Wilde look up mortmain in a law dictionary before 
he employed the term? Further on the peer refuses to accept the 
jewels: ‘* As for their being heir-looms,’’ he says, ‘‘ nothing is an heir- 
loom that is not so mentioned in a will or legal document.’’ 

Again we have to record that Mr. Grant Allen, while he has written 
avery good tale in his ‘‘ Dumaresq’s Daughter,’’ is not quite sound in 
his law. He has not sufficiently studied the law of testamentary capac- 
VOL. XXV. 17 
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ity as affected by insanity. In Chapter XVII., Mr. Burchell, 
solicitor, on drawing a will fora client in a hurry, tells him that the wil] 
may possibly be upset because it is made in favor of a girl with whom 
he is merely acquainted, and the testator is in a state of excitement be. 
cause he is about to depart next day for the Soudan as a war artist, 
We think if the will was disputed on the ground of the testator’s insap. 
ity the jury would be directed to confine their attention to the point; 
not what were the testator’s motives or the influence which led him to 
select his beneficiary, but did he realize what he was doing in passing 
over his relatives for a comparative stranger. Further, in Chapter 
XXVIII. he talks of a will asif it were the same species of instrument as 
a deed, and speaks of a man inheriting money as next of kin and sole 
heir-at-law, and of a settlement which makes an illegitimate child 
‘heir to the personalty irrespective of the question of his birth.”— 
Law Notes (London). 


Goop anp Bap Reports. —The case of Western Union Tel. Oo. v. 
Pendleton,! which is a striking instance, duplicated, of bad reporting, 
According to the report in 95 Ind. and 48 Am. Rep. the Indiana court 
clearly hold that a statute of that State imposing a penalty for failing 
to transmit a telegraphic message is not unconstitutional, as being a 
regulation of interstate commerce, in relation to a message which was 
received for transmission to a place in another State. That is an appar- 
ently sound proposition; since the failure for which the penalty was 
imposed was the failure to do an act within the State of Indiana. 
What the Supreme Court of the United States, in reversing the decision 
hold, upon the actual facts in judgment in the court below, is, thata 
State statute imposing such a penalty is unconstitutional, as being an 
attempt to regulate interstate commerce, in so far as it applies to the 
failure to deliver such a message in another State after it has been trans- 
mitted to such other State. The telegraph company transmitted the 
message in question from the point of its reception in the State of 
Indiana to the point of its delivery in the State of Iowa, but failed to 
deliver it personally to the addressee, because he lived more than a mile 
from the company’s station, and the company had a regulation by which 
its agents were required to mail the message to the addressee under 
such circumstances. In other words, the Supreme Court of Indiana, 
according to the American Reports, merely held that a State can 
impose a penalty upon a telegraph company for the failure to transmit 


1 95 Ind. 12; s. c. 48 Am. Rep. 692; s. c. reversed on error, 122 U. S. 847. 
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an interstate message at all, which is an obvious proposition; while the 
Supreme Court of the United States held that such a State cannot 
impose a penalty for a failure to deliver such a message in another 
State, nor can it regulate the mode of delivery in such other State, 
which is an equally obvious proposition. According to the respective 
reports of the two cases, the case decided below and the case decided 
above are thus essentially different. It presents the case of the two 
combatants quarreling on either side of the shield, over the question 
whether the shield was black or red, when it was black on one side and 
redon the other. But the report in 122 U. S. is also slovenly, in that 
it fails to cite the volume and page of the Indiana report in which the 
case in the court below had been reported, although the reversing decision 
was not rendered until four years after the decision of the Supreme Court 
of Indiana which it reversed. Such laziness in a reporter is unpardon- 
able. Such men are unfit to be reporters. These two reportorial mis- 
prisions misled the author of a recent work! into citing the Indiana case 
as deciding the proposition above stated, and into failing to note the fact 
that the decision had been reversed by the Supreme Court of the United 
States, although in another part of his work* he states the decision of 
the Supreme Court of the United States, and announces the proposition 
which it decides, citing the case. 


Tue Maysrick Case: MurpERING THE ASSURED TO GET THE INsUR- 
axce Money. — The Law Journal (London) says:— 


“The decision of the Court of Appeal in the Maybrick insurance case was an 
ingenious and satisfactory solution of the puzzle of defeating the claim of the 
convicted wife without leaving the innocent children penniless. The rule of 
public policy as laid down by Lord Justice Fry, and held by him to be implicitly 
recognized by the Married Women’s Property Act, 1882, is wide enough to 
cover all crimes and to prevent any person from making good any claim to any 
legal or equitable interest in any property devolving on him through his own 
criminal act. Thus, a remainder-man cannot accelerate his own succession to 
landed estate by murdering the tenant-for-life. It is, perhaps, strange that 
the question has not sooner come up for decision. Probably the explanation is 
that until 1870 felony involved attaint and forfeiture, and the felon, in case ‘of 
serious crime, did not long survive his sentence, and, if he did, was civilly dead 
and had no locus standi in any court of justice, while his property passed to the 
crown and not to his heirs or personal representatives. Fauntleroy’s case was 
one in which the assignees for value sued the insurance company and was 
hardly in point, for it was there held that the insurers did not insureagainstthe 


4 Thompson on Electricity, p. 190. 2 Id., p. 8. 
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consequences to the assured of his own felonious acts, whereas the Maybrick 
case rests on the hypothesis that Mrs. Maybrick caused the happening of the 
risk by whieh persons who took an assignment after Mr. Maybrick’s death have 
sought to profit. It is, perhaps, fortunate that the case will go to the House 
of Lords, so as to get some final declaration as to the nature of these new trust 
policies and the effect of the Judicature Acts on the rights of suit thereon as 
well as upon the policy of the law. But it seems very likely that the Court of 
Appeal will be affirmed, especially as the same conclusion has been reached in 
the Supreme Court of the United States in The New York Mutual Life Company 
v. Armstrong:! ‘It would be a reproach to the jurisprudence of the country if 
one could recover insurance money payable on the death of a party whose 
life he had feloniously taken. As well might he recover insurance money 
upon a building that he had willfully fired.’ ”’ 


ConsouipaTIon oF THE STATE AND Jupicirary. —The Amert- 
can Law Register, speaking of the New U. S. Circuit Courts of Appeal, 
says: — 


‘‘ The change in the mechanism by which a case is appealed to a final tribunal, 
if it proves satisfactory in practice, will have a much wider effect than simply 
to relieve the Supreme Court of the United States and improve the efficiency of 
the Federal courts. The development of law in the United States and the 
interpretation of the loca: State statutes, at present, labor under a twofold dis- 
advantage, which springs practically from the same source. We have forty-odd 
States, each with its Supreme Court, each interpreting its own statutes and the 
principles of common law to suit itself. On the other hand, the Federal courts, 
having frequently to interpret the statutes of the various States, often take the 
liberty of construing them in such a way that their practical effect is totally 
different from that given to them by the courts of the State. Sooner or later 
this confusion will become intolerable, and then the fact that it is possible, in 
spite of the great amount of litigation, to have one Supreme Court, where the 
court itself is made the judge of the advisability of the appeal, and that prac- 
tically all the advantages of the appellate court are retained, may be the 
determining factor which will lead to a practical consolidation of the State and 
Federal judiciary.” 


Tue American anp Encyctorepia or Law. — We have 
never said anything about this publication in these columns, for the 
reason that it has never been submitted to us for review. We should 
not allude to it now, but for the fact that its publishers have issued 
circular in which they draw into comparison with it a large number of 
legal treatises, in regard of the number of cases cited. This compari- 
son conveys strong implications of negligence against the authors of 


1 (1885), 117 U. S. 591, 600. 


those treatises ; but a judicious analysis of it will show that in many 
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respects it is most unfair and uncandid. For instance, at the very 
head of the circular in question, under the title ‘‘ Judge,”’ it is stated 
that the number of citations in the so-called Encyclopedia of Law is 
1,739, and that Thompson on Trials gives but 178. This statement 
may be literally true ; but the unfairness of it consists in the fact that 
Thompson on Trials is not a treatise on judges, but is a treatise 
upon the incidents of a trial at law in a court of justice. 
Another title, exhibiting this characteristic unfairness, is that of 
“Letter of Credit.’”? Under this it is stated that 96 cases are 
cited in the Encyclopedia of Law, and but 7 in Randolph on 
Commercial Paper. The unfairness of this statement consists in 
the fact that a letter of credit is not commercial paper at all. 
It is neither a negotiable nor an assignable instrument, but is per- 
sonal to the person to whom it is issued, and can only be used by him. 
A writer on the subject of Commercial paper would not be called upon 
to speak of letters of credit at all, except for the purpose of distin- 
guishing them from negotiable instruments; and for this purpose the 
citation of 6 or 7 principal cases would do. Another comparison of 
the same piece, is under the head of ‘‘ License,’’ where it is stated that 
the ‘‘ Treatise’’ on this subject in the Encyclopedia of Law cites 818 
cases, whereas Dillon on Municipal! Corporations, 4th edition, cites on 
this subject only 511 cases. The reckless character of this compari- 
son will be seen in the fact that licenses are granted by the Federal and 
State governments and by private persons, and that the subject of 
“License ’? under Municipal Corporations is only a limited department 
of that subject. Another comparison, which rises to the same plane 
of fairness, is under the head of ‘‘ Limitations in Instruments.’’ Here 
it is stated that in the ‘* Treatise’’ in the Encyclopedia of Law, 781 
cases are cited; whereas in Devlin on Deeds only 463 cases are cited. 
If anything can be assumed from the title ‘* Limitations in Instru- 
ments,’’ intelligible to the ordinary lawyer, it must be that it refers to 
the limitations in instruments which work a devolution of title to real 
property. Now, these limitations exist not only in deeds, but also 
in wills; and they exist more frequently iu wills than in deeds. 
Mr. Devlin treats only of deeds. Therefore an attempt to collect all 
the decisions on the subject of Limitations in Instruments, assuming 
it to have the meaning supposed,— would naturally collect a 
greater number of decisions than those cited by Mr. Devlin. 
A still more marked piece of this kind of work is found under the 
title ‘* Lis pendens.’? Here it is stated that in the ‘‘ Treatise’’ on 
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this subject in the Encyclopedia of Law 1156 cases are cited; where. 
as in Freeman on Judgments, third edition, only 212 cases are cited, 
The value of this comparison will be discerned by the candig 
lawyer, when he reflects that the subject of Lis pendens does not be- 
long to a treatise on Judgments at all. The common law doctrine of 
notice by a Lis pendens, — that is, by the pendency of an action, — 
applies only while the action is depending and before it has ripened 
into judgment. When it has passed into a judgment, different prin- 
ciples apply. <A writer on the subject of Judgments would not ordin- 
arily deal with the subject of Lis pendens at all; andif he did, it 
would be merely for the purpose of distinguishing that species of notice 
and the quasi-lien arising therefrom, from the lien of a judgment. 

It ought further to be added that the authors of such standard 
treatises as Greenleaf on Evidence, Freeman on Judgments, Parsons 
on Contracts, and many others which these publishers draw into. 
comparison with their work, in this uncandid way, have not 
attempted to collect and present all the cases; but they have attempted 
to develop the principles of the law. A comparison between the man- 
ner in which they have developed those principles and the text of this 


so-called Encyclopedia of Law would be exceedingly discreditable to 
the latter. 


Tue PHonocrapH. — Since our ‘‘ Note’’ on this subject in a former 
number, we have received several letters of inquiry in regard of the 
practicability of using the phonograph instead of the stenographer. 
After having a constant experience with the phonograph since that 
note was written, we are able to reply that we still have confidence in 
the practicability of the instrument. A large portion of our work, and 
that too requiring the greatest accuracy, has been dictated to the phono- 
graph. It is not, however, as easy to dictate to the phonograph, 
as it is to dictate to a stenographer. You are obliged to put 
your mouth to a tube and dictate in a loud voice, breathing your fetid 
breath. This is the most disagreeable feature of dictating to the 
phonograph. Moreover the machine is a delicate one, and is liable to 
get out of order; but with a little practice and with the caution of 
keeping duplicates of the delicate parts of it, this danger may be so 
guarded as to prevent delay. The ‘‘ phonograph’? of Mr. Edison, 
and also the ‘‘ graphophone,’’ passed out of the hands of the inventors 
into the hands of a third party, and the corporations, which he orga- 
nized in different States to work the business, have found it more 
profitable to work the nickel-in-the-slot feature of the instrument, — 
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that is, those machines which are set up in saloons and drug stores 
which give forth tunes when nickels are dropped in a slot,— than the 
more useful phonograph, which was designed to take the place of the 
stenographer. The result is that the phonograph has not been perfected 
as rapidly as ought to have been expected. It is understood that the 
patent upon it is about to expire, and then we may hope that some en- 
terprising company of machinists, like the manufacturers of the Rem- 
ington typewriter, will take hold of it and give us a perfected machine 
which will take the place of the office stenographer. It ought to be 
added that it is a little more difficult and tedious for an amanuensis to 
take off the record from the sense of hearing, than itis for a good 
stenographer to copy his notes upon a typewriter. But on the whole, 
we see no reason why a boy or girl possessing fair mechanical ingenuity 
should not soon become capable of charging their own battery and tak- 
ing care of their own phonograph without the aid of an expert from the 
general office. Any watchmaker ought to be able to learn todo it very 
quickly. 


Lines Written On My Brrtupay. 
BY DAVID DUDLEY FIELD. 


What is it now to live? It is to breathe 
The air of heaven, and behold the pleasant earth, 
The shining rivers, the inconstant sea, 
Sublimity of mountains, wealth of clouds, 
And radiance o’er all of countless stars. 
It is to sit before the cheerful hearth 
With groups of friends and kindred, store of books, 
Rich heritage from ages past, 
Hold sweet communion, soul with soul 
O’er things now past, or present or to come, 
Or muse alone upon my earlier days, 
Unbind the scroll, whereon is writ 
The story of my busy life, 
Mistakes too often, but successes more 
And consciousness of duty done. 
It is to see with laughing eyes the play 
Of children sporting on the lawn, 
Or mark the eager strifes of men 
And nations, seeking each and all, 
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Advantage to obtain belike 
Above their fellows; such is man! 
It is to feel the pulses quicken, as I hear 
Of great events near or afar 
Whereon may turn perchance 
The fate of generations, ages hence. 
It is to rest with folded arms betimes, 
And so surrounded, so sustained, 
Ponder on what may yet befall 
In that unknown mysterious realm 
Which lies beyond the range of mortal ken, 
Where souls immortal do forever dwell, 
Think of the loved ones who await me there, 
And without murmuring or inward grief, 
With mind unbroken and no fear, 
Calmly await the coming of the Lord. 


—Albany Law Journal. 
February 13, 1892. 


CrRcuLaTION OF PRoFEssionaL JouRNAL3.—It is a matter of regret to 
see a professional journal descend into the making of comparisons be- 
tween itself and its contemporaries in respect of its circulation. Such 
business ought to be reserved for those papers which are distinctively 
in the hands of the advertising shark, and whose primary office is not to 
supply reading matter to a learned and dignified profession. In our last 
issue we undertook to say some kind words concerning several of our 
contemporaries, as we often do at the end of each year,— words which 
all of them deserve. In so doing we drew into detailed comparisons 
two of them which considerably resemble each other. This provoked 
some very ill-natured editorial comments in one of them against the 
other, and in those comments there was a twit by the editor about his 
paper having the larger circulation. Now the other legal journal comes 
back in an editorial in which this language isfound: ‘‘ His circulation 
may be larger than ours; we do not know and do not care. Circula- 
tion is no criterion of merit, for Tupper shows more than Tennyson, 
and Haggard and Kipling are read more than Scott and George Eliot. 
The question is, which will be read the longer, and which exer- 
cises the more influence when it is read??? We may add to this 
that there are circulations and circulations. There are circulations 
obtained by the forcing process of tramping the country from one end 
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to the other and forcing a publication on those who are desired to be 
its patrons, whether they will or no. Such subscribers are obtained 
one year and often drop out the next. A good, sound, wholesome 
circulation is obtained on the merits of a publication, and not more 
than ten per cent. of it will drop out at the end ofeach year. Thetwo 
legal journals in question are both of them meritorious publications, 
and both of them are entitled to a large circulation. They do not 
stand in our way. We are not jealous of them at all. 


TRANSPORTATION INTERESTS OF THE UniTED States anD Canapa.— We 
do not intend to discuss economical questions iu this publication; but 
we turn aside from our usual practice to commend to the attention of 
our readers the argument of General John McNulta, delivered on Feb. 
26th, before the Committee of the Senate on interstate commerce, in 
relation to the transportation interests of the United States and Canada. 
General McNulta has given a thorough study to the subject. 
He points out, with many statistical details, the extent to which our 
trans-continental railroads are suffering from competition with the 
subsidized railroads of Canada. He concludes by recommending 
the passage of the bill pending before the Senate, introduced by 
Senator Gorman, the purpose of whichis understood to be so to modify 
the interstate commerce law as to relieve our trans-continental railways 
from this destructive competition. In any dealing with Canada on 
this subject we have the enormous leverage afforded by the power of 
practically shutting up the Atlantic ports of entry of Canada for six 
months in each year. It is well known that, during about six months of 
winter, the St. Lawrence river is frozen, and that the Canadian steam- 
ships discharge their passengers and cargoes at two American Atlantic 
sea ports, Portland and Boston, whence they are shipped by short rail- 
way routes to Quebec, Montreal and other Canadian cities. If we 
were to close these ports of entry against the Canadians they would be 
obliged to make ports of entry of St. John or Halifax, and to trans- 
port their goods and passengers over the Inter-Colonial Railway, 
around the State of Maine, a distance of perhaps a thousand miles, 
tbrough a country covered with forests of balsam and pine and block- 
aded with snow during a great portion of the winter. But we do not 
wish to introduce any unfriendly measures against our Canadian 
brethren, with whom we are destined in the near future to form not 
only a commercial, but even a political union. That is manifest des- 
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tiny, which Canadian patriotism may postpone, but can not avert. In 
the meantime we can, and ought, so to shape our legislation as to 
put our trans-continental railways, as far as may be, on a footing where 
they can fairly compete with the Canadian Trans-continental line. 


Tue Late Lorp Justice Cotron. — Concerning Sir Henry Cotton, 
one of the Lord Justices of the English Court of Appeal, who died 
in February, the Law Journal (London) says: — 


‘‘ Universal regret will be felt in the profession at the death of Sir Henry 
Cotton, which occurred on Monday last at his Hampshire residence. For some 
time before his retirement, early in the Michaelmas sittings of 1890, the late 
judge’s health had been seriously impaired by his assiduous attention to his 
judicial duties. He had not served the full period of fifteen years, which 
entitles to the usual pension, having been appointed in succession to the late 
Sir George Mellish in 1877, but a pension was nevertheless granted him. Sir 
Henry Cotton was one of the best representatives of the older generation of the 
Chancery bar. He brought all the resources of great natural ability and ofa 
carefully trained intellect to the study of equity jurisprudence. Undoubtedly 
he started life with every advantage on his side, but he used these advantages 
to admirable purpose. His father was once governor of the Bank of England, 
and lived at Leytonstone, Essex, where the future judge was born in 1821. He 
went to Eton and became head of the school, winning the Newcastle Scholar- 
ship in 1838. His university career was equally brilliant, as he took a first-class 
in mathematics and a second in classics; and naturally, in due time, he became 
asenior student of Christ Church. He was called to the bar in 1846, took silk 
in 1866, in the same year as Lord Justice Kay, and was soon afterwards made a 
bencher of Lincoln’s Inn. He soon acquired an excellent business in Vice- 
Chancellor Malin’s Court, and was made standing counsel to the Bank of 
England. The late Mr. Glasse in those days used to have things pretty much 
his own way in Vice-Chancellor Malin’s Court, and won his cases by strength of 
will more than force of argument; but Cotton could hold his own against him, 
though no two men could be more different from each other. The most famous 
case before that learned judge, in which Cotton took a leading part, was that. 
of Dr. Hayman and the Governors of Rugby School. Cotton led for the 
demurrer to the bill, which was allowed, and he had a brilliant team of juniors 
in the present Sir H. Davey, the present Lord Justice Bowen, and Mr. Ibert. 
In his later days at the bar the late judge ‘ went special,’ and appeared in many 
of the Chancery appeals to the House of Lords,.such as the patent case De Vitre 
v. Betty, The Liquidators of the Imperial Mercantile Credit Association v. Coleman, 
The Llanelly Railway Company v. The London and North- Western Railway Com-~ 
pany, and many others. In the Court of Appeal he showed the same qualities 
of thoroughness, patience, and clearness of thought which had brought him to 
the front at the bar. It was no easy task, sitting in the same Court as the late 
Master of the Rolls, for a judge to find anything new to say when Jessel had 
delivered one of his exhaustive judgments. But Cotton generally managed to 


. 


XUM 


NOTES. 259 


make his own individuality felt, either by new matter or putting the case from 
anew point of view. He was rarely satisied with a mere acquiescense. He 
had not, however, any special gift or grace of diction, and gave reporters a good 
deal of trouble, and his judgments needed careful editing. The words used by 
Lord Esher on his retirement could with truth be applied to very few judges. 
It is natural and right on such occasions to err a little on the side of excess. 
But it can scarcely be said that the language used was exaggerated. It is true 
to say ‘ that his knowledge of equity law was almost absolutely complete,’ and 
that ‘his predominant virtue was accuracy,’ * * * and that ‘his theory 
* * * always practised by himself was that all counsel should be heard to the 
fullest limit of what they desired to say * * * so that the parties might be 
satisfied that all had been said to the Court which they desired should be 
brought to its attention.’ Sir Henry Cotton married in 1853 a daughter of the 
Rev. Thos. Streatfleld, who died last year.”’ 


OveRWORKED Lawyers In Kansas.— The legal profession in Kansas, 
as elsewhere, is very conservative. The Kansas bar is also a very well 
educated bar — much in advance of some of its neighbors. The edu- 
cated lawyer is retained by money and power; and unless he entertains 
the purpose of entering ‘‘ politics,’’ so to speak, he does not expend a 
great deal of sympathy upon the man who is down. Kansas has more 
niles of railroad than any State in the Union except Illinois. Her vast 
railway interests lead to great litigation, and demand the services of the 
ablest lawyers. Those interests retain such lawyers, pay them well, 
kill them off early with overwork, but leave to them the consolation of 
dying rich. George R. Peck, of Topeka, a man of powerful physique, 
in the service of the Atchison, Topeka and Santa Fe Railroad, is killing 
himself at the rate of about twenty thousand dollars a year. He is not 
yet fifty, and is physically very strong. But he is not, like Napoleon, 
“ proof against peril and endowed with ubiquity ;’’ and therefore, unless 
he ceases to be the slave of a great corporation he must prepare to die 
soon. There is in Kansas another lawyer by the name of Wagner (his 
initials have slipped our mind), who serves the Missouri Pacific Rail- 
way Company, at a salary of fifteen thousand dollars a year, and is 
said to make about five thousand more in extra fees. He is not much 
over forty and is dying from overwork. Our old and valued friend, M. 
A. Low, formerly of Trenton, Missouri, now of Topeka, a lawyer of 
very fine training, and one of the best men that ever lived, is a slave to 
the Chicago, Rock Island and Pacific Railway Company, with his office 
at Topeka. He has built something near two thousand miles of lines 
of railway in Kansas, Nebraska, Colorado and other States for that 
company, which are held by it under long leases. He occupies the dual 
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position of president of those railway lines and of general attorney for 
the same corporation. He has one of the finest private law libraries of 
any lawyer in the west. He has not taken a vacation for many years, 
because he finds that to take a vacation and come back to his arrears of 
work entails more work than not to take it. He labors under the delu. 
sion that he is not overworked, but he will forgive an old friend for say- 
ing frankly that he is. When Mr. Justice Brewer was circuit judge and 
had in charge the administration of the receivership of the Missouii, 
Kansas and Texas Railway, he tendered to his old colleague, Chief Jus- 
tice Horton, of the supreme bench of Kansas, the position of counsel 
for the receivers of that road at a salary of ten thousand dollars a year. 
The appointment would have been exceedingly fit to be made, and the 
salary was none too large for the work expected of the appointee. It 
would, of course, have led to Chief Justice Horton being retained as 
permanent counsel for that company when reorganized, and probably 
at a much larger salary. The salary of the learned judge on the 
supreme bench of Kansas was and is but three thousand dollars a year. 
Nevertheless he declined the tempting offer. He had been the law 
partner of Mr. Waguer, to whom we have already alluded, and he saw 
in the example of his old partner the extent to which a great corpora- 
tion can overwork and destroy the nerves of its chief legal adviser. 
Happily he was so situated financially as not to be dependent upon his 
judicial salary, and so he declined the offer with thanks. A wiser 
decision was never made. The people of Kansas could ill spare so 
learned and impartial a judge, and when he rejected this offer he paid 
the greatest possible compliment to his own wisdom and forecast. It 
would have resulted in shortening his life ten or fifteen years. 


Inrant’s ror Constructive Conversion. — The following 
is one of the short articles in the Law Bulletin of the State University 


of Iowa, and illustrates the excellent work done by those who have that 
publication in charge: — 


‘‘The old difficulty as to whether an infant who obtains property under con- 
tract can be held liable therefor in tort, was largely the result of technicalities 
as to the form of action. Aside from any peculiarities of case, trover, and 
trespass, there is no reason why an infant should not be liable for injury to 
property in his possession belonging toanother, when such injury is the result of 
his wrong or negligence, and so the cases hold.! On the other hand, his pos- 


1 Burnard v. Haggis, 14C.B.,(N.8.) 631; Campbell v. Stakes, 2 Wend, 187; 
45; Walley v. Holt, 35 L. T. (N. 5.) Towne v. Wiley, 23 Vt., 355. 
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session being rightful, even though in pursuance of a contract not enforceable 
against him, he is not liable for injuries to the property not due to his fault. 
But the difficulty arises in a class of cases where the infant having possession 
under a contract departs from the contract, and thereupon, but not in direct 
consequence thereof, or of any fault on his part, the property is injured; for 
instance, where the infant has hired a horse to drive to a particular place, and 
then, having driven further, the horse dies from some cause not attributable to 
the infant’s fault. Itis said in a number of cases that this departure of the 
infaut from the use stipulated in the contract, constitutes a conversion, and that 
trover will lie, against which form of action, being in tort, infancy will be no 
defence.1 In the New York and Vermont cases cited in the note preceding the 
jast, the same doctrine is announced, but the facts show a direct injury to the 
property by the infant. Other courts, however, vigorously object that the tort 
thus made tie basis of the action against the infant is purely constructive the 
thing really complained of being the breach of contract, for which, of course, 
the infant is not liable. The doctrine of constructive conversion has been car- 
ried very far in Massachusetts.? 


Homors or THE Law.— The Indianapolis News tells of a frank con- 
fession made by the late Judge Test, of Indiana, when in attendance 
as judge at an important trial at Lafayette. Most of the leading attor- 
neys at the bar were in the case, and they were having a good deal of 
trouble and strife in securing a jury. There was a German on the 
panel who had been accepted. The German desired to be released, and 
appealed to the judge to be let off on the ground that ‘‘ I no under- 
stand good English.”” Oh, tut, tut,’’ said the judge, ‘‘ that is no 
excuse. You will not hear any good English during this trial.’’ 


Judge. ** You say your father died fron a sudden shock to his system. 
Was he an electrician? ’’ 

Prisoner. ‘*No. He fell from a scaffold.’’ 

Judge. ‘* Oh, a bricklayer, was he? Was it his own fault?”’ 

Prisoner. ‘*I think it was the sheriff’s fault, your honor.’’—Legat 
Adviser. 


1 Homer v. Thwing, 8 Pick., 492; and dies, but not from any fault of the 


Freeman v. Boland, 14 R. I., 39. 

* Jennings v. Rundall, 8 T. R., 335; 
Penrose v, Curren, 3 Rawle, 351; Wilt 
v. Welsh, 6 Watts, 9; Schenk v. Strong, 
4N. J. Law, 87. 

5 In Wheelock v. Wheelwright, 5 
Mass. 104, it is held that where a horse 
is driven further than contracted for, 


bailee, case will not lie, but it is said 
that trover will. So where bailee, 
having possession under a void Sunday 
contract of hiring, drove further than 
agreed, he was held liable for death of 
the horse without his fault. Hall v. 
Corcoran, 107 Mass. 251. 
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Sitting Magistrate (to habitual toper, a frequent visitor in the dock), 
‘*So you’re here again. What brought you this time? ”’ 
H. T. ‘Two policemen, your honor.”’ 
Magistrate. ‘‘ Two policemen! Ah! drunk, I suppose?’’ 
H. T. Yes, your honor, both of ’em.’’ 
Prisoner discharged. 


Tere is grim humor in one clause in the will of the late Solomon 
Abrahams, of Boston. After making a number of charitable bequests, 
the testator remarks: ‘‘I remember all my cousins, aunts, uncles 
and grandfathers, but I give them nothing.”” - - - - Indignant 
Lawyer: “If we can’t get justice in this court, we shall carry the case 
up. Your honor may mark my words.’? The Judge: ‘* I have marked 
them, Sir. They will cost you ten dollars.” - - + - Itwasan 
old New England judge who once interrupted a lawyer in the midst of 
a spread-eagle speech by saying: ‘* Mr. —, I wish you would take 
a few feathers from the wings of your imagination and put them in 
the tail of yourjudgment.’”’” - - - + The following incident is said 
to have taken place in the west: ‘‘ We strung up yer husband fer 
stealin’ horses,’’ said a member of the lynching committee to the 
victim’s widow, ‘‘and that’s one on him. Just arter we did it we 
found out he wa’n’t the man—that’s one on us.”” - - = = Young 
Lawyer: ‘*I claim the release of my client on the ground of idiocy, 
He is a stupid fool, and is not responsible for any act he may have 
committed.”” Judge: ‘‘He doesn’t appear stupid to me.’’ Prisoner 
(interrupting) : ‘‘ Your honor, look at the lawyer I’ve hired.’’—Life. 


Mrs. Greatmann: ‘‘ What are you worrying over? Nobody will 
believe what those papers say, now that you have boldly sued them for 
libel.’”” Hon. Mr. Greatmann (despondently): ‘‘I’m afraid I can’t 
keep the case from coming to trial.’’—Puck. 


Tue St. James Gazette says: The following resolutions were sub- 
mitted to the English Council of Judges by one of the junior judges, 
with a view to facilitating the progress of judicial business :— 

That judges shall commence business at the time appointed for the » 
sitting of the court, orat least not more than fifteen minutes after such 
time. 

That a judge of the Court of Appeal shall not interrupt counsel more 
than six times in the space of five minutes; other judges not more than 
three times in the same space of time. 

That judges, when they adjourn in the middle of the day for a quar- 
ter of an hour, shall return into court at the end of the quarter of an 
hour, or, at least, not more than half anhour after that time. 


ck). 
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That judges shall not sleep when on the bench for more than half an 
hour in the course of the day ; and when two judges are sitting together 
they shall not both sleep at the same time. 


Jupces WanTep. — Wanted, a few good extra judges, who will be 
prepared to do all the work at present delayed or neglected by the ex- 
isting members of the bench. They will be expected to dispense with 
all vacations except a week at Christmas, five days at Easter, and a 
fortnight from the first to the fifteenth of October. They will devote 
their entire time to the service of the State, both day and night. Their 
day will be devoted to business in the High Court of Justice in the 
Strand, and when required they will go Circuit (by special express), 
sitting at the various assizes from 9 p. m. until 3 a. m., returning to 
London by trains timed to reach the metropolis sufficiently early to 
allow of the usual morning sitting. They will be further required to 
consider their leisure (if any) entirely at the disposal of those members 
of the bar and solicitors who require it. If they do this punctually 
and diligently, without knocking up, they will be permitted to draw 
salaries computed at the rate of about one-third of the emoluments 
received by a third-rate Queen’s Counsel ; and if they grow lazy, or are 
incapacitated by illness, they will be rewarded by a number of personal 
attacks in the London newspapers. Applications to be sent to the 
Lord Chancellor (indorsed ‘* Extra judges to suppress outside clamor ’’) 
as early as possible. Every candidate for appointment will be expected 
to be as strong as a horse, and as insensible to feeling as the back of a 
rhinoceros. — Punch (London). 


New Jupce or tHE Unitep States Court or ApPpEALs FOR THE SIXTH 
Circurr.— The president appointed to be judge of the United States 
Circuit Court of Appeals for the Sixth Circuit, Hon. Walter H. San- 
born, of Minnesota. The appointment has given very general satisfac- 
tion, as the qualifications of Mr. Sanborn for the position are univers- 
ally acknowledged ; and the fact that he has been an active republican 
in politics does not detract from the estimation in which he is held by 
men of all parties. He was born in New Hampshire in 1845, and, like 
most of our very strong professional men, acquired a strong body for 
the support of a strong brain while working on a farm in his early 
years. Until eighteen years of age he was able to attend school during 
the winter months only. He succeeded, however, in acquiring a col- 
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legiate education, having graduated from Dartmouth in 1867. Thep 
followed the period of teaching school, which has been a joint in the 
career of so many of our eminent men in American public life. For 
three years after his graduation he was principal of the high school at 
Milford, New Hampshire. While thus engaged he devoted his leisure 
time to the study of the law in the office of Hon. Bainbridge Wadleigh, 
who was at a later date a senator of the United States from New Hamp. 
shire. He was admitted to the bar in New Hampshire, and afterwards 
came to St. Paulin 1870. A year later he became the law partner of 
his uncle, the distinguished General John H. Sanborn. He achieved a 
marked success in the practice of his profession. Not the least of his 
distinctions is the fact that he argued the celebrated meat inspection 
cases, wherein the constitutionality of the Minnesota law enacted by 
the legislature of 1889 was successfully impugned in the Supreme Court 
of the United States. The law was, like many items of state legisla- 
tion, enacted in the interests of the local butchers and against the rights 
of the people and the general interests of commerce. Scarcely a 
word could be said in its favor. We commented on it in this 
publication at the time. The overthrowing of such legislation would 
alone justify the existence of the Supreme Court of the United 
States. If that court had gone no further than to overthrow laws 
which are so plainly unconstitutional and hostile to the general 
welfare, it would have deserved unstinted praise. The passage 


might be applied to it which the greatest English poet applied to 
Napoleon: 


‘Too glorious, were this all his mighty arm had done.”” 


CHARGES AGAINST A JupGE 1n Utan.—Under the infamous practice, 
which has so long prevailed of the president removing territorial 
judges at will—a practice now sanctioned by the Supreme Court of 
the United States, which might have done better,— it has come to 
this, that a judge of a court of one of our territories holds his office - 
by atenure as precarious as that of a revenue collector or post- 
master. Whenever he decides against a strong interest, or makes 
himself obnoxious by his upright and straightforward course, 
lobbies are organized which go to work for his removal. Under such 
circumstances a judge would be more than human if he could be in- 
dependent, and if he could administer justice with that colorless 
impartiality which is demanded of the judicial office. We are moved 
to these observations by the following dispatch in one of the daily 
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papers, from Ogdea, Utah, under date of February 18th. We add 
that we do not know one word about the merits of the matter, one 
way or the other; but that the system of removing judges which 
renders such a raid upon a judge possible is in itself disgraceful in the 
extreme :— 


“ Legal circles in this city have been badly shaken up over sensational charges 
made against the judiciary of the Territory by the committee of local demo- 
crats sent to Washington to work for the Caine-Faulkner bill to give self-gov- 
ernment to Utah. One attorney on the committee during the hearing before 
the house committee on Territories alleged grave charges against Judge Minor, 
of the First Judicial Court, formerly of Michigan, commenting unfavorably on 
his appointmeut of his son-in-law as clerk of the court. McClure’s salary, de- 
rived from fees, amounted, it is said, to $20,000 annually. To-day a petition 
signed by about forty members of the Ogden bar was prepared and will be for- 
warded to the attorney-general affirming the faith of the local bar in Judge 
Minor’s probity and denouncing the charges against him as false.” 


Tue Texas Bar Association. — The Texas Bar Association which 
held its tenth annual session at Galveston on July 29th and 30th of last 
year, must be relegated to the category of hot weather bar associations. 
That learned body selected the hottest and most unfavorable period of 
the year and one of the hottest places in Texas, for its annual meet- 
ing. The association met last last year under the presidency of Hon. 
Norman G. Kittrell. Notwithstanding the unfavorable season of the 
year, considerable progress was made in the work of devising useful 
legislation. Hon. F. Charles Hume, chairman of the committee on 
commerce, made a report, the substance of which was that the com- 
mittee, at the previous session of the association, had recommended 
advising the legislature to pass four separate bills, which recommend- 
ation was approved by the association; but that, although there had 
been a session of the legislature since that time, it was not perceived 
that any action had been taken by that body upon any of the subjects 
to which the bills relate. Perhaps this is a striking evidence of the 
fact that our state legislation is of such a character that bills do not 
pass themselves, and that most of the laws which are got through are 
backed up and pushed forward by interested parties. The way for a 
bar association to get a bill through the legislature is to appoint a per- 
manent committee to go to the state capital during a session of the 
legislature, and promote, so to speak, the passage of the bill by hard 
work — argument before committees, button-holing members; and it 
should be added that in order to get such bills through, it will be nec- 
VOL. XXVI. 18 
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essary to pay the members of the committee for their time. Lawyers, 
like other people, have to work for a living, for themselves and their 
families ; and very few lawyers have the time to devote several days or 
weeks to a public object during the busiest season of the year, 
when the legislature is in session, unless they are paid for 
it. If the bar associations would take hold of the measures 
which they desire to promote as practical men do, they would 
have very little difficulty in getting them through. The very 
fact that a body so respectable as the associated members of the 
bar of a state, recommend the passage of a measure, is a very great 
thing in its favor at the outset; and it will be found that unless par- 
ticular interests oppose it, little difficulty will be met with in procuring 
the passage of it, if the same effort is made to that end that interested 
parties make in getting bills enacted into laws. Notwithstanding this 
rebuff, Mr. Hume and his committee have proposed the enactment of 
four other laws, which are set out in full in the transactions of the 
association. 

The following draft of a statute recommended by Hon. Robert G. 
Street, chairman of the Committee on Former Reports, was adopted: — 


** Resolved, That the Association recommend an act providing that in all suits 
for unliquidated damages the trial judge may require such remittitur from the 
amount ascertained by the verdict as will reduce the amount to such sum as 
may be just and reasonable under the evidence in the cause, and if such 
requirement shall not be complied with, it shall be the duty of the judge to 
grant a new trial. And in like manner the appellate courts may, in their dis- 
cretion, require such remittitur, and if the same be not made the judgment shall 
be reversed and the cause remanded.”’ 


We call special attention to this matter, without offering an opinion 
at this time whether or not such a statute is wise and desirable. It 
is perceived that it places in the discretion and control of appellate 
judges the reduction of damages in ordinary actions for personal 
injuries, for injuries to reputation and the like. It is not perceived 


that it affords any definite rule for the exercise of that discretion.. 


Without the aid of such a statute, the law is understood to be that 
where the damages appear to be excessive the trial or appellate judge 
has nothing to do in such cases except to order a new trial. The rule 
is, of course, different where the law prescribes the measure or 
standard of damages in conformity with which the judge can, 
under the evidence, reduce the damages in some definite amount. 
But where the case is such that the only standard of damages 
is the enlightened conscience of the jury, where the law em- 
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powers the jury to give ‘“‘a round sum,’’-—-if the judge thinks 
that the jury have given a sum so large as to indicate passion, 
prejudice, mistake or an entire disregard of the evidence on their part, 
he has nothing to do but to set the verdict aside and allow another jury 
to award perhaps a larger sum. The question involved in such a 
statute is, shall an appeal be taken from the country to the judge, 
from the twelve plain men to the one learned man, or to a bench of 
jearned men, on the question of the award of damages, in a case where 
that award rests in mere discretion? If so, upon what principle? Is 
there not in such a law a covert attack upon the principle of trial by 
jury? Will the people of any of our American communities, and 
especially of such a community as Texas, sanction such a law? Is not 
the corporation lurking in the rear of it? 

The Texas Bar Association adopted the foolish principle of the con- 
stitution of the American Bar Association, which confines the annual 
aldress of the president of the association to the communication of 
noteworthy changes in constitutional and statutory law. The result is 
that the address is, for the most part, Carlyle’s ‘‘ dry-as-dust.’? One 
of the noteworthy laws to which President Kittrell refers is called the 
fellow-servant act. He justly concludes that this statute will ‘* more 
directly affect the proceedings in the courts, and enter into the deter- 
nination of a greater number of causes than any other law enacted by 
that body.” In this he is quite right. The multiplication of what are 
called damage suits is one of the interesting, if not appalling, features 
of American litigation. The Texas statute seems, like the English 
statute of the same kind, to be aimed at repealing or modifying the 
doctrine in the case of Farwell v. Boston &c. R. Co. ! which makes 
one servant assume the risk of the negligence of another servant 
engaged in the same general employment. Under the interpre- 
tations of that rule, which was a mere creature of judicial 
legislation, the foreman of work was a fellow-servant with the 
laborer under his command. It seems that the Texas statute was 
framed with the view of obviating that rule, by providing that those 
who are entrusted by a corporation—it does not say by a natural 
person, and in that respect it may be regarded as special legislation, — 
with the authority of superintendence, control, or command of other 
persons, in the employ or service of such corporation, or with the 
authority to direct any other employé in the performance of any duty 
of such employé,— are vice-principals of such corporation, and not fel- 
low-servants of such employé. Section two defines fellow-servants to 


1 4 Metc. (Mass.) 49. 
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be persons who are engaged in the common service of railway cor. 
porations — it does not say of natural persons or of corporations gen- 
erally, —and who, while so engaged, are working together at the same 
time and place to a common purpose, of the same grade, neither of such 
persons being entrusted by such corporation with any superintendence 
or control over their fellow-employés, and contains this further proviso: 
‘* That nothing herein contained shall be construed as to make employés 
of such corporation, in the service of such corporativn, fellow-servants 
with other employés of such corporation engaged in any other depart- 
ment or service of such corporation.’? President Kittrell concludes that 
‘*both the first and second sections of the act enlarge and change the 
rule of law as laid down by the ‘ Supreme Court of Texas.’’’ He adds 
that the act is directed against and refers only to railroad corporations, 
and that for this reason, perhaps, the question will suggest itself to the 
professional mind whether or not it is constitutional. He cites de- 
cisions from other courts to show that statutes more or less similar have 
been enacted in other States.! 

Texas, following the example set by some of the other Southern 
states, has enacted a so-called ‘‘ separate coach act,’’ providing for 
separate railway carriages for persons of African descent, but requiring 
that they shall be in all respects equal in point of comfort and conven- 
ience to those set apart for white persons, where a similar fare is charged. 
President Kittrell suggests that it will be difficult, in many conditions, 
‘to follow literally its requirements, or to put it into practical operation. 
This is quite obvious. It may in many cases require branch railroads 
having very little traffic, to double their rolling stock, and may subject 
their passenger traffic to such a burden as to make it unprofitable. He 
adds: ‘** That the law is but the statutory expression of a sentiment 
deep seated and dominant in the South; and that it was passed in 
response to the almost universal demand of the white people of this 
State, and was intended for the benefit of passengers of that race, 
cannot be denied. Its main purpose and design was to prevent the 
negro from riding, under any circumstances, in the same coach with the 
white man; and, this being true, when in the practical application of 
the law doubts arise, and one construction would compel the carriage of 
@ negro or negroes under certain circumstances in the car set apart for 
the whites, while another construction would obviate that necessity by 
permitting a white man in the car set apart to the negro, the latter con- 
struction should prevail. If this cannot be legally done as the law is 


1 Missouri Pacific Railroad Com-  v. Railroad Company, 31 Minn.; Ditt- 
pany v. Mackey, 127 U.S. 205; Herrick man v. Railroad Company, 47 Wis. 138.. 
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now written, it should be speedily amended so that it can be executed 
in harmony with its obvious purpose and intent.’ 

It also appears from this address that the legislature of Texas has 
passed an elaborate act to establish a railroad commission, framed after 
a careful examination of similar laws in operation in other states, and 
after protracted consideration and discussion. It further appears that, 
in passing this act, the legislature undertook to prescribe a certain 
maximum scale of railway tariffs; and President Kittrell adds that 
“they must, under recent decisions of the Supreme Court of the 
United States, remain subject to judicial revision through the medium 
of the courts, should their reasonableness be denied.’’ Just so, unless 
the judicial pendulum again swings backward, which it is not likely to 
do, as it never swings against the corporation. 

It further appears from this address that the absurd scheme of a 
commission of appeals to help out the Supreme Court has been con- 
tinued by the last legislature of Texas. and that it has been found 
necessary to double the number of the judges of the commission and 
authorize it to sit in two sections. The commission is thus understood 
to outnumber the court, though it is understood that the decisions of 
the commission must, for mere constitutional confosmity, be submitted 
to the court for their approval, — which, of course, is, in most cases 
perfanctory. It is a wretched makeshift, and the judicial reports of a 
State can never have a high standing abroad, which resorts to such 
devices to clear its accumulations of litigation. In this connection the 
president states that an amendment of the greatest importance has been 
proposed to the judiciary article of the constitution, creating intermedi- 
ate courts of appeal very similar to the circuit courts of appeal created 
by Congress. 

The president, in his address also refers to his unsuccessful efforts to 
induce the legislature to adopt the laws recommended by the associa- 
tion at its previous meeting. He could not spare enough time from 
his own official duties; and he could not get together a committee at 
Austin to assist him; but he nevertheless thinks that ‘‘ dignified, unself- 
ish, persistent action will ultimately attain the desired action, and that 
we should not be discouraged nor allow our zeal to relax.’” We renew 
our suggestion already made, that bar associations should appoint a 
special committee to that end and pay them for their time ; and it would 
seem that there is money enough in the treasury of this prosperous bar 
association to enable it to take such action. The only address which.is 
published in the transactions is that of Hon. J. M. Avery, of Dallas, 
on the liability of an organizer of a corporation for its debts. We 
hope to find space to refer to this hereafter. 
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Turee Corporation Cases 139 Unirep States. — We reprint the 
following article from the pen of Hon. Alfred Russell, of Detroit, 
through the courtesy of that distinguished lawyer, and of the editor of 
the Michigan Law Journal, where it first appeared :— 


‘‘ The States, the business community, and the profession may find interest. 
ing matter for reflection in one of the latest volumes containing the decisions 
of our highest tribunal. The States enact statutes creating corporations and 
the courts of the States construe and apply the statutes. According to 
McCulloch v. Maryland, the power of creating a corporation is one appertain- 
ing to sovereignty without specific authority in the constitution, and the 
creation of a corporation is an act of sovereignty. The State courts are clothed 
with the power of construing the statutes creating or affecting the corporations 
and declaring what they mean. The amount of capital shown by the charter 
has been considered, in America, as fixing the amount which the stockholders 
are under a legal obligation to contribute for the security of the company’s 
creditors; and, both upon principle and by statute, stockholders have hereto- 
fore been required to pay up their stock as against creditors of the corporation. 
No doctrine has been more firmly established in our American jurisprudence, 
although it has never existed in England and was first enunciated by Judge 
Story, in Wood v. Dummer, in 1824.1 As a general rule when there is an 
actually paid up stock insolvency does not occur. 

1. Clark vy. Bever.2. The above propositions being unquestionable law, the 
State of Iowa created a railway company, and enacted statutes prohibiting 
transfers of corporate stock with exemption from full payment; and the 
Supreme Court of the State applied and enforced these statutes in Jackson ». 
Traer,? Boulton Co. v. Mills,* and Tama Co. v. Hopkins,® and held such ex. 
emptions illegal and void as to creditors. The above named railway company, 
being indebted to a construction company in the amount of $70,000, issued to 
that company stock of the railway company in payment at $20.00 for a $100.00 
share, with a stipulation exempting the holders from full payment; and the 
members of the construction company divided the stock among themselves. 
One of the members, George Greene, a citizen of Iowa, received, as his propor- 
tion 910 shares. Clark, of Ohio, a judgment creditor of the railway company 
(which was insolvent, so that its stock had no market value), proceeded against 
Bever of lowa, Greene’s administrator, in the Circuit Court, Iowa, a court clothed 
with probate jurisdiction, to procure the allowance of the unpaid $80 on each 
of Greene’s shares of stock, as a claim against the estate, and the case was 
removed into the United States Circuit Court. 

Now, here were two corporations deriving life entirely from the laws of 
Towa; and here was a case where the real question in issue was one not Federal, 
but arising solely in relation to the proper construction to be given to Iowa 
laws, and where there might be a purpose to escape the construction given by 
the Supreme Court of the State to the laws of the State as was said by Circuit 
Judge Pardee in N. O. Works v. Southern Co.® 


1 3 Mason, 311. 478 Iowa, 460. 
2 139 U. S. 96. 5 79 Iowa, 653. 
3 64 Iowa, 469. 6 36 Fed. Rep., 835. 
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The United States Circuit Court refused to enforce the State statute, making 
the stipulation exempting the holders from full payment void as against 
creditors, upon the ground that the stock was worthless; and directed a verdict 
in favor of Greene’s estate, admitting at the same time that the case before the 
court was *‘ the very case’? passed on in Jackson v. Traer,! and the United States 
Supreme Court affirmed the decision below. 

Accordingly, it will be perceived that the Federal Supreme Court not only 
refused to enforce the State statute as construed by tbe State decisions, but 
also refused to follow a long line of its own decisions establishing a principle 
of law consonant with the Iowa statutes, viz., that a contract between a cor- 
poration and its members, that they should never be called upon to pay the 
remainder of part-paid stock, is void as against creditors; and that such 
remainder is a trust fund which creditors may reach. 

Now, as to the first matter, the failure to follow the Iowa decisions upon 
the Iowa statute, we had ‘‘ well hoped ”’ (as the bills in Chancery say), that the 
judicial pendulum had ceased to oscillate, and would stand immovably upon the 
doctrine of the Lord’s Day case, Beecher v. Cheshire R. R.,? followed inthe side- 
walk case of Detroit v. Osborne,’ declaring that, in questions concerning the 
constitution and laws of a State, the Federal Supreme Court would follow the 
State decision when administering the jurisdiction given to the national courts 
to administer the law of the States in controversies between citizens of differ- 
ent States. 

This doctrine was applied in a similar corporation case, very recently, 
Smith Purifier Co. v. McGroarty,* where the court followed the Supreme Court 
of Ohio, in Rouse v. Merchant’s Bank,® a case proceeding in part upon the 
theory that the property of an insolvent corporation is a trust fund for the 
creditors, but also proceeding upon the law and policy of that State, as declared 
in decisions of its highest court, and ‘‘ therefore to be accepted by this court ® 
as decisive of the law of Ohio upon the subject.”” And the court went on to say 
that a different doctrine would be extraordinary. 

Asto the second matter in Clark v. Bever the failure to subject the holder 
of the unpaid stock to the demand of a creditor of the corporation, and in ef- 
fect the creation of an exception which nullifies the rule, viz., that a corpora- 
tion may give away its stock, provided it is shown to be worthless, we will 
speak later. 

“2, Fogg v. Biair.t This case establishes the floating standard of the value 
of the stock (considered as a salable security, and not considered as a com- 
ponent part of the capital of the corporation, and such a component part 
as the member holding it is bound to contribute), as governing liability to the 
creditor. It is elementary that there can be no corporation without members and 
no members without stock; and unless the courts treat the stock as something 
to be paid in, and paid up, corporations made up only of wind and water will 
hereafter afflict the business world more than ever before. In Fogg v. Blair, 
while the former doctrine is professedly adhered to (as indeed it is also in 


1 Clark v. Bever, 31 Fed. Rep. 4 136 U. S. 241. 

670. 5 46 Ohio State, 498. 
2125 U. S. 555. ® United States Supreme Court. 
$135 U. S. 499. 7 139 U. S. 118. 
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Clark v. Bever), the practical benefit of the doctrine is destroyed utterly. The 
case was this: Fogg had a judgment against an insolvent corporation and 
sued Blair as a stockholder, holding stock not paid up. Blair had been a con. 
tractor to build the railroad, and received bonds and stock for construction, The 
court held, in substance, that ‘f the stock was of no value when issued, and the 
party receiving it had a just claim, he could not be required to pay up the 
stock. This practically absolves the stockholders from obligation, and practi. 
cally renders the capital of a corporation purely nominal. 

3. Stutz v. Handley. We now come to a third case. The question 
here was in substance whether the holders of bonus full-paid stock, 
absolutely given away by an embarrassed corporation to the holders in order to 
induce them to buy the bonds of the corporation, were liable to be required, by 
creditors of the corporation, to pay up the stock. The transaction did not pur- 
port to be a sale of the stock. The stock was a “gratuity.”’* This case as 
well as the two previous casvs, ignores the legal character of stock asa 
promise to pay, as respects creditors, qa character affixed to stock by the 
American doctrine irrespective of the value as a mere salable thing, and irre- 
spective of the actual intention of the parties. The decision of the court in this 
last case seems to be placed upon the ground that the corporation was unsuc. 
cessful in business; and, although it had not stopped business, but was still 
going on, might be compelied to stop unless it could employ this method to in- 
duce monied men to come to its relief. It is certainly new poctrine in respect 
to either a natural or artificial person that either success or failure in busi- 
ness can affect the right of creditors to assets. What is this method of getting 
relief? Letussee. The corporation says: ‘*Lend us money and take our obli- 
gation to pay you back in full with interest, and we will admit you to a membership 
in our body, (which is to be your debtor), and donate you stock enough to give you 
voting control, as well as a chance of getting good dividends; and all this without 
your investing one dollar in our enterprise, or incurring any chance of loss. 
What reason does the court give for this new doctrine? The reasons given 
are: (1) that the company found it impossible to sell their bonds without giving 
away the stock; (2) that the object of issuing the stock was to enhance the 
value of the bonds; (3) that the money lent on the security of the bonds was 
equal to the value of the bonds and the stock put together. It is difficult to 
see that these reasons furnish any legal support to the doctrine. (1) Why 
should inability to dispose of bonds alter the law? (2) Why should a possible 
enhancement of the value of the bonds alter the law?” (3) As there was no sale 
of the stock, but it was a mere ‘‘ gratuity,’’ how did its value, as a consideration 
for money lent, come in question at all? Clearly the court holds, by necessary 
implication, that a corporation, which is solvent and carrying on a successful 
business, and whose bonds are marketable, cannot give away its stock. The 
new doctrine, then, is to be confined to unsuccessful corporations. The very 
able court below,? with unanswerable logic, required the recipient of the 
bonus stock to pay up; and declared that there was no difference in this respect 
between stock originally subscribed and new stock, issued by an unsuccessful 
corporation. The Circuit Judge cites the well considered case of Flinn v. 


1139 U.S. 417. 
2 P, 420, middle. 


3 41 Fed. Rep. 531, 546. 
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Bagley,! which was decided by the same judge who delivered the opinion in 
the case we are discussing, and in it he reached a diametrically opposite conclu- 
sion upon similar facts. The facts were that Governor Bagley took new full-paid 
stock in an embarrassed corporation, actually paying but two-thirds of the 
face and was held liable to creditors for the remainder. In the upper court the 
judge does not refer to his decision in the District Court, nor does he review 
the reasoning of the Circuit Judge. The writer argued Flinn v. Bagley in the 
District Court and the case went on appeal before Mr. Justice Matthews, hold- 
ing the Circuit Court, who took precisely the same view of the law as the Dis- 
trict court on this subject, but reversed the decree on the ground that there 
was a remedy at law.2, Two members of the court dissented. The case 
indicates that the courtis short of time. Manifestly, persons about to 
deal with corporations hereafter cannot feel warranted in looking to the par 
of the capital stock indicated by the articles and amendments as a ground of 
giving credit, or as a source of payment in any transaction possible to come 
before the Federal Courts. In Michigan, the issue of part-paid railroad stock 
is forbidden, by a statute, which the writer had passed; * applied in Richardson 
v. Green. And if there be any man who thinks that judges do not make law, 
let him look atthe English doctrine, Judge Story’s opinion in 1824, and the above 
decisions in 1891.”’ 


1 7 Fed. Rep. 7865. H.S., § 3409. 
2 Unreported. #133 u. S., 45. 
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NOTES OF RECENT DECISIONS. 


Bangine: or Bank For Parine Forcep Caeck— or 
Deposiror To Examine Returnep Cuecks Notiry or Erro- 
neous Payments. —The decision of the Supreme Court of California 
delivered on November 19, 1891, in the case of Janin v. London & San 
Francisco Bank! is, we believe, a sound exposition of the law of this 
subject. What the court decided is well condensed in the following 
syllabus which we take from the Banking Law Journal :— 


‘1, A payment by a bank of a forged check, being unauthorized, is not 
chargeable to a depositor unless some negligent act of his in some way con- 
tributes to induce the payment in the first instance, or by his subsequent con- 
duct in relation to the matter he is, upon equitable principles, estopped to deny 
the correctness of such payment. 2. When a pass-book is balanced and re. 
turned with paid checks to a depositor, it constitutes a statement of account 
between bank and depositor, and it becomes the depositor’s duty to examine 
the same within a reasonable time, and give to the bank, without unreasonable 
delay, notice of any objection. Unless such objection is made within a reason- 
able time it becomes an account stated, and imposes upon the depositor the 
burden of proving its incorrectness; and if, under all the circumstances, it is 
reasonably probable the bank has suffered prejudice by the depositor’s unrea- 
sonable acquiescence in the account as stated, he will not be permitted to open 
the account by proof of its incorrectness. 3. Even though a depositor be con- 
cededly guilty of negligence in not earlier examining his checks, discovering 
the forgery and giving notice thereof, the evidence must be such that it can be 
reasonably inferred therefrom that the bank sustained loss thereby, or that its 
position with reference to the checks, by reason of want of earlier notice, was 
changed to its disadvantage in order to constitute a defense by the bank to the 
depositor’s claim for the money so paid out.’ 2 


This question was before the St. Louis Court of Appeals in January, 
1890, in the case of Wind v. Fifth National Bank,® and the court arrived 


1 27 Pac. Rep. 1100; s. c.6 New 96; s.c. 6 Sup. Ct. Rep. 657. The 
York L. J. 754. court distinguished Continental Na- 

2 The court cited as sustaining its tional Bank v. National Bauk, 50N.Y. 
view of the law, Shipman v. Bank, 126 576, and Bank v. Keene, 53 Me. 103, 
N. Y., 818; s.c. 27 N. E. Rep. 371; and seemed to be of opinion that the 
Hardy v. Bank, £1 Md. 562; Weinstein case of Weisser v. Denison, 10 N. ¥. 
v. Bank, 69 Tex. 38; s.c.6 8S. W. 68, was not well decided. 
Rep. 171; Bank v. Morgan, 117 U. S. 3 39 Mo. App. 72. 


| 


NOTES OF RECENT DECISIONS. 275 


at substantially the same conclusion as the California court. That 
conclusion was that the depositor loses his recourse against his bank, 
for payments made by the latter on forged indorsements of the deposi- 
tor’s checks, if, when the bank-book is balanced and is returned to the 
depositor with the cancelled checks as vouchers, he has knowledge of 
facts from which he could, by the exercise of reasonable care and in- 
quiry, have discovered the forgeries, and if, owing to his failure to 
wake the discovery and to communicate it, the bank suffers loss, or is 
placed in a worse position than it otherwise would have occupied. But 
the Missouri court also held that there is no presumption of such loss 
or disadvantage to the bank, but that the same must be proved; and 
that, unless it is affirmatively shown, the depositor is not estopped from 
recovering from the bank the payments made on the faith of such 
vouchers. Other courts have taken the view that the relation between 
banker and customer is so far fiduciary in its character that each owes 
certain duties to the other, and that, when the book of the customer is 
balanced at his request and returned to him with his checks, which 
have been cashed and cancelled, as vouchers, he is under obligation to 
the bank to examine the book and checks within a reasonable time, and, 
in case of the discovery of any forgeries in the checks, to notify the 
bank of that fact. Thus, in a Massachusetts case,} a depositor drew 
his check upon his bank for a dgertain amount, payable to the 
order of a person named. His clerk fraudulently erased the name 
of the payee, and obtained the money from the bank on the 
check. On the first day of the following month, the bank, 
according to its course of business, sent the depositor a monthly 
statement, with which it returned this check as paid. After another 
monthly statement had been in like manner sent to the depositor by the 
bank, the depositor drew from the bank the balance remaining accord- 
ing to these statements, and made no objection to the payment of the 
check in question until twenty-three months after the payment. There- 
after the depositor, having discovered the fraud of his clerk in changing 
the name of the payee, brought an action against the bank for money 
had and received, to recover the amount of the check, on the ground 
that it had been paid by the bank without the order of the payee. The 
bank requested an instruction to the effect that if the plaintiff did not, 
after a reasonable opportunity to examine the checks, object to the 
payment of the check in question, he would be presumed to have rati- 
fied and adopted it. It was held that this instruction was rightly re- 
fused. But the trial court further gave instructions to the effect that, 


1 Dana v. National Bank, 132 Mass. 156 


276 


26 AMERICAN LAW REVIEW. 


unless the plaintiff had actual personal knowledge of the mistake in 
the monthly statements, all evidence in reference to them was to be dis- 
regarded. As there was no evidence of such knowledge, the effect was 
that there was no evidence of ratification left to the jury. It was held 
that this was o misdirection; that the evidence in respect of the monthly 
statements, and other evidence bearing upon that, should have been 
submitted to the jury upon the question of implied ratification of the 
payment to the plaintifi’s clerk who had made the fraudulent alteration, 

On the other question, the best recent authority is to the effect that 
there must be affirmative evidence, in order to enable the bank to avail 
itself of the depositor’s negligence in not examining the check when 
returned with his pass book, that the bank was in some respect sub- 
jected to loss or placed at a disadvantage by such negligence. But it 
is supposed that slight evidence of this will be sufficient. It should 
seem enough if it is made to appear that the negligence of the depos. 
itor resulted in such a delay as prevented the bank from exercising the 
right which must be deemed in law a valuable right, of immediate re- 
course against the person guilty of the forgery.!. In like manner, 
the Supreme Court of Texas hold that, whether the bani has been 
so prejudiced ‘is a matter for the jury under proper instructions 
from the court;’’ in other words, that it is not a thing which 
the law will conclusively presume. So, in a Maryland case, where 
the question is more carefully discussed, the court hold that it 
rests upon the doctrine of estoppel in pais, which doctrine is to be in- 
voked to prevent injustice where one has been led into error by the 
fault or fraud of another. ‘* It is,’’ says Mr. Justice Alvey, ‘‘a most 
valuable doctrine for the promotion of justice; but it can have no ap- 
plication except where the party invoking it can show that he had been 
induced to act or refrain from acting, by the acts or conduct of the 
adverse party, under circumstances that would naturally and rationally 
influence ordinary men. It can, therefore, only be set up and relied 
on by a party who has been actually misled to his injury; for, if not 
so misled he can have no ground for the protection that the principle 
affords.’’? Quoting these authorities, the St. Louis Court of Appeals, 
in the case already referred to,* reached the same conclusion, and 
found additional support for their view in the fact that the 
appellate courts of that State have generally allowed the equitable 
principle of estoppel in pais to be invoked, not where the party 


1 Bank v. Morgan, 117 U. S. 96. 3 Wind v. Fifth National Bank, 39 
2 Hardy v. Bank, 51 Md. 562; s. c. Mo. App. 72. 
34 Am. Rep. 325, 331. 
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seeking to invoke it has been theoreticaliy prejudiced, but only where 
he has been prejudiced in point of fact, which fact must be shown by 
him.! 


Carriers OF Goops: OBLIGATION TO MARK DANGEROUS FREIGHT 80 
as TO SHOW ITS DanGERous CHAracTEerR. — We believe that there is 
nothing new in the recent decision of the Court of Appeals of Kentucky 
in the case of Standard Oil Co. v. Tierney,” to the effect that where 
a shipper delivers to a carrier dangerous goods, he is bound so to mark 
them that their dangerous character may be known to the employés of 
the carrier by the exercise of ordinary care. Nor is there any difficulty 
in concluding, with the Kentucky court, that if, in handling or caring 
for the goods, a servant of the carrier, unaware of their dangerous 
character, is hurt by reason of that character, he has an action for 
damages against the shipper. In the particular case, the Standard Oil 
Company shipped certain naphtha on a railroad as carbon oil. One of 
the barrels began to leak, and the servants of the railroad company, 
including the plaintiff, went with a lantern and endeavored to stop the 
leak, and while so engaged the plaintiff was injured by an explosion. 
It was held that he had a right of action against the Standard Oil Com- 
pany; but, although he was disfigured for life, it was held that an 
award of $25,000 as damages was excessive, and a new trial was 

‘ordered for that reason. 


CommerciaL Paper: TRANSFER BY Means or ForGeD InpoRsEMENT.— 
The decision of the Supreme Court of Tennessee in Roach v. Woodall * 
that where the lawful custodian of a note, payable to the order of a 
particular payee, forges the payee’s name, and is thus enabled to 
transfer the note to an innocent purchaser for value, the latter acquires 
no title as against the innocent payee, — seems obviously sound, and it 
excites wonder that the court, in reaching this conclusion, was obliged 
to overrule one of its previous decisions. The court brings out the 
clear distinction between paper which is payable to bearer and transferred 
in blank, which passes from hand to hand like a negotiable bond payable 


1Citing Eitelgeorge v. Building 64; Block v. Price, 24 Mo 14; Conrad 
Association, 69 Mo. 52; Spurlock vw. v. Fisher, 37 Mo. App. 313. 
Sproule, 72 Mo. 503; Acton v. Dooley, 2 11 Rail. & Corp. L. J. 92. 
74 Mo. 65; Rogers v. Marsh, 73 Mo. 3188S. W. Rep. 407. 


4 Duke v. Hall, 9 Baxt. (Tenn.) 282. 
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to bearer, and paper which is payable to a particular person and which 
requires his indorsement in order to a transfer ofthe title. In the latter 
case, as stated by the text-writers on bills and notes, no title can be 
passed to an indorsee or transferred by means of a forged indorsement 
as against the person whose indorsement is forged.' 


ConsTITUTIONAL LAW: JURISDICTION OF THE UNITED States Courts— 
FEDERAL JURISDICTION TO InsTALL a StaTE GoveRNoR. — The decision 
of the Supreme Court of the United States in the recent contest over 
the office of governor of the State of Nebraska,’ is a piece of elemental 
absurdity. The first paragraph of the syllabus correctly represents the 
conclusion of the court in respect to its own jurisdiction as follows: ‘*A 
decision of the Supreme Court of a State that a person born in a foreign 
country, and claiming to have become a citizen of the United States by 
the operation of its laws and constitution, is not such citizen, and there- 
fore not eligible to the office of governor, under the requirements of 
the State constitution, involves the denial of a right or privilege claimed 
under the constitution and laws of the United States, and is reviewable 
in the Supreme Court thereof.’’ In other words, the Supreme Court 
of the United States hold that the right to be governor of a State isa 
right which can arise under the constitution and laws of the United 
States. This is great nonsense. It is a complete turning upside down 
of the whole theory of our American national and State governments. 
The right to be the governor of a State must arise exclusively under 
the constitution and laws of that State, and must depend upon the 
interpretation of that constitution and of those laws, and cannot 
arise, in any primary or proper sense, under the constitution and 
laws of the United States. The mere fact that the constitution and 
laws of Nebraska provide citizenship in the United States as a 
qualification for the office of governor of Nebraska does not 
make a bit of difference: the question remains a question primarily of 

the interpretation of the constitution of Nebraska, and only collaterally 

of the constitution and laws of the United States. It is just the same 
as though the constitution of Nebraska had said that the qualification 
for the office of governor of that State should be the same as the quali- 
fication for the office of governor of the Province of Ontario. That 


1 Daniel Neg. Instr., Sec. 677, 1354 2 Boyd v. State of Nebraska ex rel. 
1469; 2 Parsons Notes and Bills, 284; Thayer, 148 U. S. 135; s.c., 12 Sup. 
Story Prom. Notes, Sec. 381-383. Ct. Rep. 375. 


XUM 


NOTES OF RECENT DECISIONS. 279 


would not give the Supreme Court of Canada jurisdiction to install the 
contestant which that court might think entitled to thatoffice. Orsup- 
pose the constitution of Nebraska had said that the qualifications for 
the oflice of governor should be the same as those prescribed by the Fed- 
eral constitution for president of the United States; or that he should 
wear a hat or a boot of the same size as that of the president of the 
United States for the time being,— would that have made the right to 
the office a Federal question? Can we make ourselves plainer by any 
possible repetition or variation of language? The right to be governor 
of Nebraska is a right arising under the constitution of Nebraska. The 
Supreme Court of Nebraska is the highest tribunal for the authoritative 
interpretation of the constitution of Nebraska. The Supreme Court of 
the United States has no jurisdiction to overrule the Supreme Court of 
Nebraska in the interpretation of the constitution of that State. The 
decision of the Supreme Court of the United States would deserve ridi- 
cule if its consequences were not so serious. The pronouncing of such 
decisions is a sad commentary upon the present condition of the court. 
Miller dead, Bradley dead, Gray sick, Field dissenting,— what is there 
left for the decision of an important constitutional question? In this case 
Mr. Justice Field, who has been the strongest Federalist on that bench 
in modern times, whose decisions have done more to break down the 
autonomy of the States than those of any judge who has ever occupied 
a seat on that bench except Marshall,—finds himself obliged 
to dissent. We below publish his dissenting opinion in full. It is an 
attempt to prove an axiom. 


ContinveD: DissentiInG Cprntion oF Mr. Justice Fretp. — The fol- 
lowing is the full text of the dissenting opinion of Mr. Justice Field in 
the case above referred to: — 


“IT dissent from the judgment just rendered. I do not think that this court 
has any jurisdiction to determine a disputed question as to the right to the 
governship of a State however that question may be decided by its authorities, 
I agree that the States of the American Union are not in all respects independ- 
ent political communities; I agree that they do not possess that supreme politi- 
cal authority which would cntitle them to be called sovereign States, in the full 
sense of those terms, us they are often designated. They are qualified sover- 
eignties, possessing only the powers of an independent political organization 
which are not ceded to the general government or prohibited to them by the 
constitution. But except as such powers are ceded to the general government 
or prohibited to them, the States are independent political communities. This 
is not a matter of argument or inference, but is the express declaration of the 
tenth amendment. As forcibly stated by Mr. Justice Nelson, speaking for 
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this court, ‘ the general government, and the States, although both exist within 
the same territorial limits, are separate and distinct sovereignties, acting sep. 
arately and independently of each other, within their respective spheres. The 
former in its appropriate sphere is supreme; but the States within the limits of 
their powers not granted, or, in the language of the tenth amendment, 
‘reserved,’ are as independent of the general government as that goy- 
ernment within its sphere is independent of the States.’! In no respect 
is this independence of the States more marked, or more essential to 
their peace and tranquillity, than in their absolute power to prescribe the quali- 
fications of all their State officers, from their chief magistrate to the lowest 
official employed in the administration of their local government; to determine 
the manner of their election, whether by open or secret ballot, and whether by 
local bodies or by general suffrage; the tenure by which they shall hold their 
respective offices; the grounds on which their election may be contested, the 
tribunals before which such contest shall be made, the manner in which it shall 
be conducted; and the effect to be given to the decision rendered. With none 
of these things can the government of the United States interfere. In all these 
particulars the States, to use the language of Mr. Justice Nelson, are as inde- 
pendent of the general government as that government within its sphere is 
independent of the States. Its power of interference with the administration 
of the affairs of the State and the officers through whom they are conducted 
extends oniy so far as may be necessary to secure to it a republican form of 
government, and protect it against invasion, and also against domestic violence 
on the application of its legislature, or of its executive when that body cannot 
be convened.2, Except as required for these purposes, it can no more interfere 
with the qualifications, election, and installation of the State officers than a 
foreign government. And all attempts at interference with them in those re- 
spects by the executive, legislative, or judicial departments of the general gov- 
ernment are in my judgment so many invasions upon the reserved rights of the 
States and assauits upon their constitutional autonomy. 

‘“No clause of the constitution can be named which in any respect gives 
countenance to such invasion. The fact that one of the qualifications pre- 
scribed by the State for its officers can only be ascertained and established by 
considering the provisions of a law of the United States in no respect author- 
izes an interference by the general government with the State action. Because 
an officer of a State must be a citizen of the United States it does not follow 
that the tribunals of the United States can alone determine that fact, and that 
the decision of the State in respect to it can be supervised and controlled by 
the Federal authorities. Nor is there any decision of this court that sanctions 
any such interference. There is a mere dictum in Missouri v. Andriano,’ but no 
decision to that effect. 

“ That case involved a contest between the parties for the office of sheriff of a 
county in Missouri. Among other things the constitution of that State declared 
that no person should be elected to any office in the State who was not a citizen 
of the United States. The relator claimed to have been in possession of the 


1 The Colleetor v. Day, 11 Wall, 113 2 Const. Art. IV., Sec. 4. 
124. 3 138 U.S. 496, 499. 
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office since 1884 and entitled to continue until his successor was elected, com- 
missioned, and qualified; and that the respondent was not entitled to the office 
because he was not a citizen under the constitution of the United States, hav- 
ing been born in Germany, and not having been naturalized. To this the 
respondent replied, admitting his foreign birth, and that he had never been 
naturalized under the laws of the United States, but claiming that under the 
act of Congress of 1802 he became and wasa citizen by the naturalization of 
his father, that act providing that the children of citizens of the United States 
should, though born out of their limits and jurisdiction, be considered as 
citizens. 

“Under that act the Supreme Court of Missouri held that the respondent was 
acitizen of the United States. The case coming to this court, it was decided 
that when a decision of a State court was in favor of a right or privilege claimed 
under a statute of the United States, this court had no jurisdiction to review 
it, and the writ of error was accordingly dismissed. In the opinion delivered 
by the justice of this court it was said that had the judgment of the Supreme 
Court of Missouri been adverse to the claim of the respondent there could be 
no doubt of his right to a writ of error from this court to review its ruling —a 
question which was not in judgment, and what, therefore, was said respecting 
it was a mere dictum, without authoritative force. 

“The office of sheriff was not a right or privilege claimed under a law of the 
United States, but was a right or privilege claimed by the election under the 
laws of Missouri. The mere fact that it was necessary that the incumbent of 
the office should also be a citizen of the United States did not of itself give 
him a right to that office. It would, indeed, be a strange ruling to declare that 
an office which required the votes of the people of a State or of one of its dis- 
tricts was a right or privilege under a law of the United States, because one of 
the qualifications of the incumbent was that he should be a citizen of the 
United States. The necessity of referring to a law of the United States to as- 
certain what constituted citizenship did not make the respondent’s right to the 
office dependent upon that fact in any such sense as to bring it within the cog- 
nizance of the Federal courts. Equally might it be said that a contested claim 
to a seat in the®legislature of a State could be brought under their cognizance 
when the ground of contest happened to be the disputed citizenship of one of 
the contestants. It is true the answer to the attempted exercise of jurisdiction 
by the courts in the latter case would be, that it is the settled law of legislative 
bodies, and hitherto recognized in all our State constitutions, that each house 
shall be the exclusive judge of the election and qualification of its members. 
But no less settled, and hitherto universally recognized in this country, is the 
law which vests exclusive jurisdiction in each State over the election, quailifi- 
cation, and installation of its chief executive. There seems to me to be the 
same inappropriateness and want of authority in proceeding in the Federal 
courts for the office in the one case as in the other. 

“My objection to the decision is not diminished by the fact that there is no 
power in this court to enforce its decision upon the State of Nebraska should 
resistance be made to it. Should the incumbent declared by this court not to 
be entitled to the office, refuse to surrender it and the State authorities should 
stand by him in such refusal, what could be done about it? He might well 
say, ‘I have been declared by the duly constituted authorities of the State, who 
VOL. XXVI. 19 


t 
> 
t 
> 
e 
of 
fo 
8 
‘4 
is 
a 


282 26 AMERICAN LAW REVIEW. 


alone have the right to inquire into the matter, to be entitled to the office, and 
I deny the authority of the general government, or any department of it, to 
interfere with my possession of the office.” How could this court in such cage 
enforce its order? The presence of the marshal with a posse to attempt it 
would be a painful exhibition of weakness. Would the court call upon the 
general government to send an army into the State to force upon it a governor 
who has been declared by its duly constituted authorities not to be entitled to 
the office, and to oust the one who has been declared by them to be entitled 
to it? 

‘I doubt whether any such proceeding would be successfully carried out or 
that the attempt to do it would be sustained by the Executive or by Congress or 
by the people anywhere. I can see only mischief and trouble to follow from 
the assertion of any such power over the authorities of a State as is claimed in 
this case. If the right of this court to interfere in this case can be sustained 
every candidate for office alleging that the successful party has not some quali- 
fication prescribed by statute, which can only be defined by reference toa 
Federal law, will claim a right to invoke the interference of the Federal judiciary 
to determine whether he ought or not to have been declared elected. There is 
always and naturally much bitterness and disturbing effect following interfer- 
ences by the general government with affaizs exclusively belonging to a State, 
and this result would be greatly augmented by recognizing the right here asserted 
as vested in the Federal judiciary. Few things in my judgment would have a 
greater tendency to destroy the independence and autonomy of the States, 
reduce them to a humiliating position, and engender constant irritation. Sup- 
pose the authorities of the State do decide erroneously as to the qualification 
of a person declared elected, if the State acquiesces in the decision, what public 
policy is to be subserved by invoking the interference respecting it of the 
Federal authorities, whom the decision does not concern? 

‘There is already sufficient irritation from alleged interferences, whether 
true or not, in local matters by such authorities, without adding to it a thousand. 
fold by subjecting the qualifications of State officers and their installation to 
unauthorized Federal scrutiny. 


‘*I therefore at the outset earnestly protest against the assumption of any 
such authority.” 


ConTINvVED: PoLiTIcs AND THE JUpDICIARY—THE NON-POLITICAL 
CHARACTER OF THE NEBRASKA GUBERNATORIAL Decision.— There is one 
thing, however, in which the decision of the Supreme Court of the 
United States in the Nebraska gubernatorial election contest is com- 
mendable. It can not be said to be a partisan decision. No doubt, 
the decision of the Supreme Court of Nebraska, which the Federal 
Supreme Court assumes to reverse, may with some show of reason be 
challenged as a partisan decision; but the decision of the Federal 
Supreme Court is the decision of a bench of judges, all of whom, 
except two, who concurred in the opinion, are democrats, and the only 
judge who dissented is a democrat, and the decision seated the demo- 
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cratic contestant. There is another aspect of the case which relieves 
its general deformity to some extent. It is plainly a usurpation, but it 
is nevertheless in a certain sense a useful usurpation. The case illus- 
trates the incapacity of a local tribunal, composed of judges elected 
by one political party, to deal with a party question of magnitude 
between their own party and the opposing political party. It also 
proves that a bench of judges sitting ata distance from the scene of 
contest, holding their offices during good behavior, may be relied upon 
in some cases to act without reference to their political proclivities, or 
affiliations, if they have any. There is not much room to doubt that the 
attempt to keep Governor Boyd out of his office on the ground that he 
was an alien was a very indecent thing; and if the present result had 
been achieved by proper means, it would have been a subject of con- 
gratulation. The decision illustrates the value of having, especially in 
a Republic composed of numerous States, a tribunal having jurisdiction 
to decide questions of conflict of this kind, composed of judges who, 
from their situation, are so far removed from the scene of the contest 
as to be substantially impartial. The scattered and widely separated 
members of the British Empire have such a tribunal in the English Privy 
Council, and the advantages of that tribunal to litigants in Canada, in 
Australia, and in other parts of the Empire, are constantly made appar- 
ent. It is worthy of consideration whether, when the approaching 
union between the United States and Canada shall take place, the 
constitution which is to govern the two countries ought not to be so 
remodeled as to give the Supreme Court jurisdiction to settle all ques- 
tions of conflict of the kind under consideration, as well as those grow- 
ing out of questions of private international law, or, as we call it, in- 
terstate law. But, come to think, a constitutional amendment to that 
end will not be necessary: before the time comes about the Supreme 
Court of the United States will have seized upon and appropriated the 
amplest jurisdiction in that regard, by successive usurpations according 
to its well-known practice. 

The comments of the secular press upon this decision were as sicken- 
ing as those upon the Original Package decision. When that decision 
was rendered all the prohibition papers, and all the papers that were 
affected in favor of the prohibition of the sale of intoxicating liquors, 
were fierce and bitter in their condemnation; whereas all the opposing 
papers — especially the German papers — were loud in their clamors of 
applause. None of the editors of these papers had the capacity 
to understand the real question involved. Some of the democratic 
papers were loudest in their applause. They could not understand the 
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profound attack which that decision made upon State rights and State 
autonomy. It is just so with the decision under consideration. The 
democratic papers raised loud clamors of applause, while the republi- 
can papers shrieked in the most pathetic tones; and neither of them 
were able to understand the real question involved. The masses of the 
American people — even the educated classes — including the editors 
of the best secular papers,— know so little about our institutions that 
they do not know that the general government has no power to decide 
a contest between two claimants for the office of governor of a State, 
The democrats who were so loud in their clamors of applause, over- 
looked the fact that this decision is a most profound attack upon the 
rights of the State which has ever been rendered, not excepting the 
Original Package decision. If its execution had been resisted, the 
spectacle would have been presented of a marshal of the United States 
endeavoring to install the governor of a State. The act of the late 
Federal District Judge Durell, in enjoining the legislature of Louisiana 
at midnight in his night clothes did not involve a more palpable, though 
a more indecent, seizure of jurisdiction, than that involved in this decis- 
ion of the Supreme Court of the United States. The court seems tobe 
utterly incompetent of judging calmly of its own jurisdiction — as little 
80 as a justice of the peace. - 


ConstituTionaL Law: Interstate Commerce — or a State 
To Exact Totts rrom Vessets Encacep in Interstate Commerce.—In 
Harmon v. Chicago! the Supreme Court of Illinois has rendered an im- 
portant decision in an opinion by Mr. Justice Bailey, which illustrates 
the care and learning for which that judge is distinguished, holding 
that, although the tugs or towboats that ply about the city of Chicago 
are engaged in interstate commerce, notwithstanding the fact that their 
operations are largely confined to the corporate limits of the city, — yet 
the city, having improved the navigation at its own expense, has the 
power by ordinance to prohibit the use of the river to such tug boats 
except under a licence from the city. This license is regarded by the 
court as being merely the imposition of a toll for the use of the river 
in its improved condition. Although one of the judges dissented,® we 
believe that this decision will stand on writ of error in the Supreme 
Court of the United States. There is nothing which essentially distin- 
guishes this case from a wharfage tax levied on vessels engaged in 


1 29 N. E. Rep. 732. 


2 Magruder, C. J. 
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interstate or foreign commerce, which that court has held to be within 
the power of the States, and hence within the power of municipal cor- 
porations created by the States, and receiving from State legislation the 
authority to impose such taxes. The decisions on this subject are care- 
fully cited and reviewed by Mr. Justice Bailey in his opinion. 


ConstiTuTIONAL Law: Interstate CommerRcE — STATE REGULATION 
or Rautways. — In Baggs v. Wilmington, etc., R. Co.,) the Supreme 
Court of North Carolina hold that a statute of that State, imposing a 
penalty on railroad companies for the detention of freight more than five 
days after its delivery for shipment, without the consent of the shipper, 
does not conflict with the clause of the constitution of the United 
States, delegating the power to regulate interstate commerce to the 
Federal government. The principal argument of the court is that such 
a statute does not obstruct, but aids interstate commerce. This argu- 
ment is a very weak one, and the case is sure to be reversed by the 
Supreme Court of the United States if it is carried up. If one State 
can ‘‘aid’’ commerce upon an interstate railway in this way, every 
other State through which it passes can do so; and in particular seasons 
where the freight overtaxes its means of transportation, or where a 
strike in a particular State is permitted by the State authorities 
to obstruct the running of its trains, —it may find itself betwixt the 
devil and the deep sea, and may be ‘‘ aided’’ by legal regulations of 
this kind to such an extent as to amount to a confiscation of its earn- 
ings. The principle laid down by the Supreme Court of the United 
States in Western Union Tel. Co. v. Pendleton,? disposes of all such 
attempts by the local legislatures to ‘‘ aid ’’ the commerce of an inter- 
state railway. The governing principle is that the people along the 
whole line of an interstate railway have equal rights in its transporta- 
tion facilities ; and the people of one State cannot be defrauded of such 
equal rights by the act of the people of another State in imposing penal 
laws upon the railroad company. Such legislation involves an attack by 
alocal community upon the rights of the people of other States, and 
there is hardly a doubt as to how the Supreme Court of the United 
States will handle this case when it comes before it. It will prove an 
added and useful illustration of the general want of success which has 
attended State judges in interpreting the Federal constitution with refer- 
ence to their local legislation. 


1148. E. Rep. 79. 2 122 U. S. 347; reversing s. c. 95 
Ind. 12; 48 Am. Rep. 692. 
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ConstituTionaL Law: More oF THE PackaGE. —The 
decision of the Supreme Court of Iowa, in Hopkins v. Lewis, may be 
regarded as one of the expiring flickers of the Original Package decis- 
ion.2, Under the Iowa law, by which process of contempt and the 
decision of a judge have been substituted for indictment and trial by 
jury, some fellows were yanked up for contempt after an injunction 
against them for keeping what were known as ‘Original Package 
Establishments.’’ They imported the stuff in original packages, but 
broke the packages and poured it out to their customers, who stood in 
front of the counter and there purchased it in the traditional way. The 
Supreme Court of Iowa, in an opinion delivered by Mr. Justice Roth- 
rock, take a refined distinction between the sale of an original package 
and a sale of the contents of the package. According to the syllabus, 
**a person who keeps a saloon with bar and fixtures, who receives as 
original packages, bottles of beer and whisky, and sells the same over 
his bar to customers, who destroy the seals or wire on the bottles, pull 
the corks, pour the contents into glasses on the bar, drink the same and 
leave the bottles on the bar, is a seller of the contents of original pack- 
ages, and not of the original packages themselves.’’? This is good. It 
reminds us of the enthusiastic editor who proposed to acquit Sergeant 
Mason on the ground that he fired at the hole in the wall of the jail, 
and not at Guiteau. 


CorporaTions: Foreign Corporations — UNavTHorizep TRampP 
Corporations — AGENTS OF, PERSONALLY LiaBLeE. —In the case of 
Lasher y. Stimpson,’ the Supreme Court of Pennsylvania hold that 
where a foreign corporation assumes to do business in the State of 
Pennsylvania, without complying with the laws of that State, the agent 
who assumes to act for it there, and who professes to represent a for- 
eign corporation having authority to act as such in Pennsylvania, when 
such is not the fact, — makes himself personally liable for the engage- 
ments which he professes to enter into as such agent. The ratio 
decidendi of the case is that a foreign corporation not authorized to do 
business in the State of Pennsylvania occupies the footing of a non 
existent corporation in that State, so as to bring into operation the 
principle which is constantly applied in the case of non-existent cor- 
porations, against those who profess to act as the agents of such 


1 51 N. W. Rep. 255. 3 Distinguishing Collins v. Hills, 77 
2 Leisy v. Hardin, 185 U. S. 100; s. Iowa, 181; s.c. 41 N. W. Rep. 571. 
c. 10 Sup. Ct, Rep. 681. 4 28 Atl. Rep. 552. 
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corporations, representing that they do in fact exist — that they are 
persoually liable upon the contracts which they so make, upon the 
theory of breach of warranty of agency. In giving the opinion of the 
court, McCollum, J., said: — 


“The appellant was not charged with the duty of inquiring whether the 
Sudsena Company was a foreign corporation, and, if so, whether it had com- 
plied with the laws which allowed it to transact business here, when, as the 
special verdict finds, he did not know ‘that it was acorporation at all.’ A cit- 
izen of this State, who has a business transaction with another as agent of a 
foreign corporation, may rely on the representation of the agent as to his 
authority, without releasing him from his common-law liability as principal, if 
it turns out that his action was unauthorized. In other words, his failure to 
make search in the office of the secretary of the commonwealth, for the state- 
ment which the corporation ought to file there, will not inure to the benefit of 
the person who falsely pretended that he was its duly-constituted agent. We 
think that as the appellee acted without authority from the Sudsena Company, 
and it was non-existent as to Pennsylvania, he is clearly liable to the appellant 
for the work done and goods furnished on his order while professedly acting in 
its behalf. We find nothing in Hagerman v. Slate Co.! in conflict with this 
conclusion. The question in that case related to the service of a writ on the 
agent of a foreign corporation, and had no reference to the power of the cor- 
poration to appoint agents for the transaction of business in this State.” 


Corporations: Doctrine THAT Equity cannot Dissotve a Cor- 
PORATION. — It is said that an order of ascetic monks was established 
in Spain, one of whose principles was that they should live exclusively 
upon olives. Now the olive is exceedingly plentiful and cheap in 
Spain, and affords a coarse means of subsistence to many of the peas- 
antry ; but in course of time a branch of the order became transplanted 
into Norway, where the olive does not grow, and where to import it 
from countries where it does grow entails a very great expense. More- 
over it can only be exported after being cured in salted brine, which 
deprives it ofits principal quality as a nutritious diet. Nevertheless 
the Norwegian branch of the order adhered with conservative obstinacy 
to the principle that they would live oniy upon olives, until, such was 
the effect of a diet of pickled olives in connection with an Arctic 
climate, that they all died, and the Arctic branch of the brotherhood 
became extinct. This is a fair sample of the conservatism of judges 
and lawyers. One of the most absurd illustrations of this conservatism 
is found in the principle that a court of equity cannot dissolve a cor- 


poration. This principle had its foundation in England at a time when 
1 97 Pa. St. 534. i 
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almost every corporation was either strictly a municipal corporation, org 
corporation having public duties to perform. The ‘* franchises,” go 
called, of the corporation,— and here it is to be remembered that the 
word ‘‘ franchise ’’ corresponds to freedom, and that the most frequent 
use of the word was when applied to the freedom of a city,— being 
valuable grants of privileges from the erown, could only be taken 
away in a proceeding by the crown itself by quo warranto or an infor. 
mation in the nature of a quo warranto, in which the corporators were 
entitled to a trial by jury.!- The proceeding was quasi-criminal, as the 
object was to produce a forfeiture, and courts of equity would 
not take hold of such a proceeding for the further reason that they 
never aided forfeitures but often relieved against them. But when, 
and especially in American business life, the practice of creating 
corporations for the carrying on of almost every kind of private 
business, the corporation having no public duty to perform, came 
into vogue, the rule ceased to have any just application what- 
ever to such corporations; and it should have been held that courts 
of equity possessed the same power to putan end to them and 
to wind them up as it possessed to put an end to a partnership and to 
wind it up. But nevertheless even the courts of equity, like the 
olive-eating Norwegian monks, clung to the old distinction in the case 
of strictly private companies, so far as to hold that equity can not 
extinguish the charter of a corporation or dissolve the corporation in 
the absence of a statutory enabling act.2 Of course, there was some 
sense in retaining the doctrine in respect of private corporations having 
public duties to perform, such as railroad companies.* But what we 
are now about to say illustrates the peculiar way in which lawyers and 
judges reason, and in which the law is made to wire in and wire out, 
and in the language of Polonius, ‘‘ by indirection find directions out.” 
The equity judges held that, while they could not dissolve a corporation 
or extinguish its charter or franchises, they could wind up its business 
and distribute its assets so that it should cease to be a corporation de 
facto. The doctrine has been thus stated ina recent case by Chancellor 
McGill of New Jersey,‘ citing the authorities in the margin: — 


1 By a singular aberration the Su- § 282; Verplanck v. Ins. Co., 1 Edw. 
preme Court of Missouri have held Ch. (N. Y.), 84; Folger v. Ins. Co., 99 
that the trial by jury does not obtain Mass. 267. 
in a proceeding by quo warranto to 3 National Docks R. Co. v. Central 
forfeit the franchises of a corporation. R. Co., 32 N. J. Eq. 755. 

State v. Lupton, 64 Mo. 415. 4 Benedict v. Columbus Const. Co., 

22 Kent Com. 313; Mor. Corp., 23 Atl. Rep. 485, 489. 
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«If stockholders in a corporation disapprove of the company’s management, 
conducted without fraud, or by action ultra vires, or any gross abuse of trust, 
or consider their speculation a bad one, their remedy is to elect new officers, or 
sell their shares and withdraw. Where the question is one of mere discretion 
in the management of corporate business by the directors, or of doubtful event 
in the undertaking in which the corporation has embarked, remedy cannot be 
bad by application to a court of equity.1 But where it plainly appears that the 
object for which the company was formed is impossible of attainment, it becomes 
the duty of the company’s agepts to put an end to its operations and wind up 
its affairs; and should they, even though supported by a majority of the share. 
holders, pursue operations which must eventually be ruinous, any shareholder 
feeling aggrieved would, upon plain equitable principles, be entitled to the 
assistance of this court, and a decree should be made compelling the directors 
to wind up the company’s business, and distribute the assets among those who 
are entitled to them, unless they can lawfully be used for other business pur- 
poses allowed by the charter. This course is pursued in the case of partner- 
ships in similar situations, and, for the reasons there controlling, I perceive no 
reason why it should not be pursued in the case of corporations.” * 


This is, indeed, a lucid exposition: a court of equity cannot dis- 
solve a corporation or decree a forfeiture of its franchises, but it can 
wind up its business and distribute its assets, and thus prevent it from 
using its franchises. 


Corporations: oF Bank Directors ror Gross NEGLI- 
gence. — The decision of the Supreme Court of the United States in 
Briggs v. Spaulding,’ rendered by a divided court, and in the opinion 
of many badly decided, is already bearing its crop of fruit. That de- 
cision held that the directors of a bank were not liable for losses of its 
assets under circumstances which, to an ordinary mind, ought to be 
characterized by the epithet gross negligence. In Swenzel v. Penn 
Bank,‘ the Penn Bank, of Pittsburg, had been completely wrecked and 
gutted by its unfaithful servants, in the year 1884. The principal ras- 
cal was Riddle, who officiated as its president. He proceeded with the 
knowledge of the cashier and the co-operation of one or more clerks 
and subordinates. He literally emptied the vaults of the bank in car- 


1 Citing Elkins v. Railroad Co.,36 ner v. Weissenborn, 20 N. J. Eq. 172, 
N. J. Eq. 241; Park v. Locomotive 177; 2 Lindl. Partn. 575; Mor. Corp., 
Works, 40 N. J. Eq. 114; s.c.3 Atl. § 284; Waite Insolv. Corp., § 367; 
Rep. 162; s. c. affirmed, 45N.J.Eq. Cook Stocks, § 631; Inre Suburban 
244; 19 Atl. Rep. 621. Hotel Co., L. R. 2 Ch. App. 737, 751. 
2 Citing Baring v. Dix, 1 Cox, 213; 3141 U.S. 182. 
Bailey v. Ford, 13 Sim. 495; Jennings 423 Atl. Rep. 505. 
v. Baddeley, 3 Kay & J. 78; Sieghort- 
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rying on 8 gigantic speculation in oil. Nevertheless, the Supreme a 
Court of Pennsylvania hold that the directors were not under an obji- the 
gation to know this, and that they are not personally liable for not ses 
knowing it and preventing it. The opinion indulges in a good deal of th 
twaddle, which we shall not consume space to repeat. The New York “ 
Court of Appeals! has declared that the standard of diligence required » 
of the trustees or directors of a corporation is that degree of care and 

prudence which men, prompted by self-interest, generally exercise in 

their own affairs; and it concedes that they are liable for that gross 

breach of duty which the civilians call crassa negligentia.2 Such also is ¥ 


the doctrine of the Supreme Court of Pennsylvania in an earlier case, 
which may properly be regarded as the leading American case on this 
question. 


Eminent Domary: Recent Decisions IN FLORIDA ON THIS SUBJECT.— 
The Supreme Court of Florida have not as yet a great many cases 
to decide, and the judges consequently have time to elaborate their 
decisions, very much as the judges of the Supreme Court of West 
Virginia do. In some respects it is to be regretted that the Florida 
Reports cannot be afforded at a lower price, because they would be 
valuable reports for the very reason that the judges elaborate their 
opinions to such an extent that many of them constitute short treatises 
on the topic of law under discussion. We refer especially, with this in 
mind, to the decision of that court in Selden v. City of Jacksonviile,* on 
a question of eminent domain, where the court apply the rule that the 
constitutional guaranty ‘‘ that private property shall not be taken or 
‘ appropriated’ ’’ for public use without compensation does not extend 
to mere consequential damages ; and consequently that a municipal cor- 
poration is not liable for making lawful changes of the grade of its 
streets. We also allude to its recent decision in Jacksonville &c. R. Co. 
v. Adams,® where it holds that a judgment in ejectment against a 
body having the power of eminent domain is not a bar to the exercise 
by such body of such power as to the land recovered in the action of 
ejectment. In other words, if a railroad company appropriate land 
unlawfully and is ousted therefrom in an action of ejectment, it may 
nevertheless thereafter proceed to condemn the land,—a conclusion 


1 Hun v. Cary, 82 N. Y. 65. 8 Spering’s Appeal, 71 Pa. St. 11; 
2Hun v. Cary, 82 N. Y. 65; Brink- 9s. c. Tnomp. Off. Corp., p. 233. 
erhoff v. Bostwick, 88 N. Y. 52. * 10 South. Rep. 457. 

510 South. Rep. 465. 
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hich seems to be perfectly obvious. At the same time, to prevent 
the public inconvenience of ousting the railroad company entirely, the 
court withholds its mandete of possession for a reasonable time to allow 
the company to institute and prosecute condemnation proceedings ; but 
with the proviso that this shall not interfere with the land-owner’s right 
to sue for mesne profits. 


Hussanp anD Wire: Statute or New EmMAnciPaTING MaRRIzD 
Women — WaGEs OF WIFE STILL BELONG TO HER Husspanp.— We had 
supposed that the operation of the recent statute of New York emanci- 
pating married women would be to give to a married woman a right to her 
own earnings. Certainly in one respect she is no more emancipated 
than an infant until the law gives her such aright.!_ The statute declares 
that a married woman may contract to the same extent asif not married, 
whether such contracts relate to her separate estate or not, but that this 
enlargement of her rights shall not extend to any contract with her 
husband. Notwithstanding this statute, the Court of Appeals of New 
York hold in the recent case of Blaechinska v. Howard Mission, etc.,? 
that a married woman, who works in the shop of her husband and 
receives regular wages which she applies to the support of the family, 
is entitled to recover in an action for personal injuries only actual 
damages to her person, and can not recover as damages any loss of 
wages, because her services still belong to her husband, and must be 
recovered by him in a separate action in his own name. This decision 
is perhaps a good illustration of what has been often seen in regard of 
the indisposition of courts to give full effect to legislation which con- 
stitutes a radical innovation upon the principles of the common law. 
They lag behind in construing and applying such legislation, and will 
not keep up with the intent and purpose of the legislator until he comes 
behind him a second or third time and applies his goad. We do not 
believe that it will be accepted as a sound view that the services of one 
who has full lawful authority to dispose of her own services to another 
person, belong to that unless she has disposed of them to him. 


Divorce: Extreme Cruetty. —The decision of the Court of Ap- 
peals of Colorado in Williams v. Williams,? is a doubtful contribution 


1The statute in question is New 9 N. Y¥. Supp. 679; distinguishing 
York Laws of 1884, chap. 381. Brooks v. Schwerin, 54N. Y. 343. 
* 29 N. E. Rep. 755, reversing s. c. 3 28 Pacific Reporter, 726. 
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to the law of this subject. If the reporter has condensed the testimony 
aptly in the syllabus, it is that evidence given by a wife in a suit for 
divorce on the statutory ground of extreme cruelty, that, during the 
first year after the marriage, while residing in another State, her hus- 
band did not live with her, but merely visited her by day ; that his family 
refused to recognize her as his wife and tried to effect a separation, and 
that, since their arrival in Colorado, her husband, angered because of 
her refusal to leave him, choked her on one occasion and slapped her on 
another — presented a proper case for a nonsuit. The court, collecting 
a number of adjudications on the question of what constitutes extreme 
cruelty, refer to the doctrine of an English ecclesiastical case ‘* that 
there must be either actual violence committed, attended with danger 
to life, limb or health, or there must be a reasonable apprehension of 
such violence.’’! The court say that the whole body of the law, when 
carefully collected and examined, coincides with this ancient landmark, 
Says Bissell, J., in giving the opinion:— 


‘When the case declares that a divorce shall be granted because of the will- 
ful misconduct of the husband, it is because that willful misconduct is adjudged 
to be of the sort that endangers the life or health of the wife,— which exposes 
her to bodily hazard and intolerable hardship. The offense must be bodily 
harm; the cruelty must be grave, and endanger life or limb, or at any rate 
subject the person to danger of great bodily harm. It must be of a character 
to be in fact intolerable,—not to be borne. Running through all the adjudi- 
cations below cited, and many others to which reference is not made, the same 
definition, in various and modified forms, is always given; and the cases where- 
in a divorce has been granted on the ground of extreme cruelty have always 
been adjudged to be within that rule as thus announced.’’* 


License: Revocation or a Parot Licensg Respectinc Lanp. —Itis 
well known that there is a difference of judicial opinion in respect of 
the power of a licensor to revoke a parol license authorizing a licensee 
to do something upon his land, after the license has been executed. 


1 Lockwood v. Lockwood, 2 Curt. Knight v. Knight,31 Iowa, 451; Hughes 
Ecc. 281. ». Hughes, 44 Ala. 698; Kennedy v. 

2 The court cite Moyler v. Moyler, Kennedy, 78 N. Y. 369; Smedley ». 
11 Ala. 620; Poor v. Poor,8 N. H. 307; Smedley, 30 Ala. 714; Doolittle v. Doo- 
Beyer v. Beyer, 50 Wis. 254; 6 N.'W. little, 78 Iowa, 692; 43N. W. Rep. 616; 
Rep. 807; Close v. Close, 24 N. J. Eq. Peavey v. Peavey, 76 Iowa, 443; 41 N. 
338; Henderson v. Henderson, 88 Ill. W. Rep. 67. 
248; Shaw v. Shaw, 17 Conn. 189; 


Many of the courts regard the question as rising to the dignity of a . 
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question of public policy, concerning, as it does, the dominion which 
the law allows a land-owner to have over his own land, — a thing which 
was a favorite of the common law.' Other courts have taken the 
view that such a license cannot be revoked, after it has been acted 
upon by the licensee, although it is a license to do something 
upon the land of the licensor, indefinite in its duration. There 
is something shocking to the most ordinary notions of justice 
in allowing a land-owner to give a man a license to enter upon his 
land and do something thereon, and then, after he has done it, to 
deprive him of the fruits of it; but, on the other hand, to allow one 
man to acquire in the land of another, by parol, rights of an indefinite 
duration, is oppesed to the policy of the statute of frauds, and may 
produce confusion, inconvenience, and even greater injustice through 
perjury than the contrary rule. But if we follow the oscillation of the 
pendulum back again, we shall find that there are many cases where 
tights in lands are acquired by parol followed by possession. Indeed 
many titles are acquired in this way, and in no other. But our atten- 


tion has been drawn to this subject by a recent decision of the New 
York Court of Appeals in Broasdale v. Lanigan,* where the court hold 
that a mere verbal license, given by a land-owner to an adjoining 
owner, to erect a retaining wall on the land of the licensor, is revocable 


after the erection of such wall.4 In giving the opinion of the court 
Andrews, J., states the New York doctrine on this subject thus: — 


“This case was tried and decided upon the theory that the plaintiff had a 
license from the defendant to build the wall on his land, which, when executed, 
became in equity irrevocable. It was not claimed on the trial, nor is it now 
claimed, that there was any contract on the part of the defendant to sell the 
land occupied by the wall to the plaintiff, which, by reason of part performance, 
equity will enforce. The claim and the finding is that the license to enter upon 
the defendant’s land, when acted upon by the plaintiff, conferred upon him 
aright in equity in the nature of an easement to maintain the wall on the de- 
fendant’s lot. If this claim is well founded, there has been created, without 
deed and in violation of the statute of frauds, an interest in the plaintiff and 
his assigns in the land of the defendant, impairing the absolute title which he 
therefore enjoyed, and subjecting his land to a servitude in favor of the adja- 
cent property. Itis quite immaterial in result that this interest claimed, if it 


1This is the view taken by the 
Court of Appeals of New York. See 


tare, 109 Ind. 586. This is also the 
English rule: Wood v. Leadvitter, 13 


Cronkhite v. Cronkhite, 94 N. Y. 323; 
Wiseman v. Lucksinger, 84 N. Y. 31; 
Duryee v. Mayor, 96 N. Y. 477. The 
Supreme Court of Indiana has also 
taken the same view: Carish v. Kas- 


Mees. & W. 838. 

2 See Gibson »v. St. Louis &c. Ass’n., 
33 Mo. App. 165. 

3 29 N. E. Rep. 824. 

4 Reversing s.c. 13 N. Y. Supp. 31. 
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exists, is equitable and not legal. An incumbrance has been created upon the 
defendant’s lot, and his ownership, to the extent of such interest, has been 
divested. We are of opinion that this judgment is opposed to the rule of law 
established in this State. There has been much contrariety of decision in the 
courts of different States and jurisdictions. But the courts in this State have 
upheld with great steadiness the general rule that a parol license to do an act 
on the land of the licensor, while it justifies anything done by the licensee 
before revocation, is nevertheless revocable at the option of the licensor; and 
this although the intention was to confer a continuing right, and money had 
been expended by the licensee upon the faith of the licensor. This is plainly 
the rule of the statute. It is also, we believe, the rule required by public policy, 
It prevents the burdening of lands with restrictious founded upon oral agree. 
ments easily misunderstood. It gives security and certainty to titles, which are 
most important to be preserved against defects and qualifications not founded 
upon solemn instruments. The jurisdiction of courts to enforce oral contracts 
gor the sale of land is clearly defined and well understood, and is indisputable, 
But to change what commenced ina license into an irrevocable right, on the 
ground of equitable estoppel, is another and quite a different matter. It is far 
better, we think, that the law requiring interests in land to be evidenced by 
deed should be observed, than to leave it to the chancellor to construe an exe. 


cuted license as a grant depending upon what, in his view, may be equity in the 
special case.”’ 


Marriep Women: or on or EXCHANGE 
To Huspanp. —In Wickowski v. Maxwell,! the Supreme Court of Mis- 
sissippi hold that a bill of exchange drawn by a married woman, whois 
a separate trader, to the order of her husband, for the purpose of being 
indorsed to one of her creditors, is binding on her, and is not affected 
by the fact that it is, in form, a contract between the drawer and her 


husband. In giving the opinion of the court on this point, Cooper, J., 
said :— 


‘«The demurrer was properly overruled. It is not denied by appellant that 
she was indebted to appellees in the debt which formed the consideration of the 
bill sued on. Her sole contention is that the form of the transaction is that of 
a promise on her part to pay the sum of money named in the bill to her husband 
on default of the acceptor, and that this contract she was disqualified by the laws 
of her domicile from making. The case of Doll v. Theurer,? relied on by appel- 
lant, decides only that, where a wife makes a contract with her husband not 
authorized by law, the husband has no right of action, and cannot convey one 
to another person. In Martin v. Drake,’ and Petitpain v. Palmer,‘ it is clearly 
intimated that where the real transaction is between the wife and a third per- 
son, and the real contract is between them, recovery may be had upon the note 
of the wife made to the husband as a mere conduit, and by him indorsed to the 


1 10 South. Rep. 453. 1 Rob. (La.) 218. 
2 6 Rob. (La.) 276. « Id. 220. 
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other party to the contract. In the first of these cases, Mrs. Drake had exe- 
cuted her note payable to, and indorsed by her husband. The defense was that 
the note was given for a slave sold to the defendants, which at the time of the 
sale, was afflicted with an incurable disease known to the ‘seller.’ The court 
said: ‘The record does not show, nor is it pretended, that Mrs. Drake was sep- 
arated in property from her husband: that the purchase was for her individual 
account and benefit; or that the husband indorsed the note only as her surety, 
to pay a debt of her own. Under the pleadings, we are bound to presume that 
the purchase was made, and the note given, on account of the community; if so, 
the wife cannot bind herself jointly with her husband for a debt contracted 
during the marriage, either as a drawer or indorser of a note. Petitpain v. 
Palmer, was upon a similar instrument, and the court held that the wife was 
not liable. To the contention of counsel in argument that the contract was one 
of suretyship entered into by the husband for the wife, under the form of an 
accommodation note with his indorsement thereon, the court replied: ‘If this 
beavailable, it ought to have been alleged and proved.’ ‘ The wife’s identity is so 
completely merged in the husband’s that she can no more contract with him 
than with a stranger. Therefore the drawing or indorsement of a bill or note 
by a husband to his wife is void, and she cannot sue upon it either in his life- 
time, or against his executor after his death. But the husband may indorse it 
to her in order that she may be the mere conduit, andindorse it over to another 
party, the whole transaction being regarded as the husband’s.’! And, though 
prima facie, such note is a nullity, she may be charged on it by evidence 
aliunde that it was given in her separate business.”’ ? 


MasTeR SERVANT: TERMINATION OF AN AnNvAL CONTRACT OF 
EmpLoyMENT BECAUSE OF THE SICKNESS OF THE SERVANT.—In John- 

son v. Walker the Supreme Judicial court of Massachusetts hold that 

an employer is justified in terminating a yearly contract of employ- 

ment and in discharging the employé, because of the latter’s incapacity 
for work by reason of sickness, during a period of seven weeks. The 
reasoning of the court is that the contract is an absolute one, personal 
in the sense that it can be performed only by the particular employé, 
and that it carries with it an implication that he will remain in 
such health as will enable him to perform it during the entire period 
covered by the agreement. A number of authorities are examined ;° 
but the conclusion would seem to be obvious on a mere statement. 


1 1 Daniel Neg. Inst., § 241; Slaw- Spalding v. Rosa, 71 N. Y.40; Robin- 
son v. Loring, 5 Allen, 340. son & Davison, L. R., 6 Exch. 269; 
2 1 Daniel Neg. Inst., § 248; Bank Boastv. Firth, L. R.4 C. P. 1; Hub- 
v. Miller, 68 N. Y. 639; Hardin wv. bard v. Belden, 27 Vt. 645; Ryan v. 
Pelan, 41 Miss. 112. Dayton, 25 Conn, 188; Green v. Gil- 
3 Yerrington v. Greene,7R.I. 589; bert, 21 Wis. 395. 
Cuckson v. Stones, 1 El. & El. 257; 
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NeGuiGence: IapuTep NeGLicence Stitt. — The decision of the Sy- 
preme Court of Massachusetts in Randolph v. O’ Riorden, excites the 
wonder whether the courts will ever cease to kick the corpse of imputed 
negligence. ‘That doctrine, as is well known, was invented in the case 
of Thoroughgood v. Bryan,' and is in substance this,— that where one 
person has the custody of the body of another, as, for instance, a car. 
rier his passenger, or a parent his infant child, and the person whose 
body is bailed, so to speak, is injured through the negligence of the 
bailee, concurring with the negligence of another person, —as in the 
case of the collision of two railway trains, or of two carriages on the 
highway, — the negligence of the bailee, or custodian will be im- 
puted to the person whose body is bailed, and he will not be able 
to recover damages. He is thus subjected to the wrong of losing 
his right of action against the principal wrong-doer, because the person 
who had the custody of his body was also guilty of a wrong, concurring 
with that of the principal wrong-doer, in injuring him. The doctrine 
has been thoroughly exploded and overruled both in England and in 
this country,? and a reading of the Massachusetts decision excites the 
wonder expressed by the editor of the Railway and Corporation Law 
Journal, ** whether the time will ever come when counsel will cease to 
cite old played-out English cases, which have lost their weight in 


England, and never had any here, to bolster up positions untenable 
under American law.’’ 


Mecuantc’s Lien: Exectric Licut an ‘‘ APPURTENANCE.”’—In 
Badger Lumber Co. v. Marion etc. Co., decided by the Supreme Court 
of Kansas on Feb. 5, 1892 (opinion by Horton, C. J.), it appeared that 
an electric light and power company owned land on which was a build- 
ing and machinery for generating electricity, and it had a franchise 
from a city to use its streets for the erection of poles on which to stretch 
wires and suspend lamps to furnish light for the people of the city. 
Poles were purchased from plaintiff, planted in the streets of the city, 
wires and lamps were placed thereon, and all connected by the electric 


18C. B. 115. Bennett v. Railroad &c. Co., 86 N. J. 

2 Mills v. Armstrong, L. R.13 App. L,. 225; Transfer Co. v. Kelly, 36 Ohio 
Cas. 1; The Bernia, 12 Prob. Div. 58; St. 86; Railroad Co. v. Shacklett, 105 
Little v. Hackett, 116 U. S. 366; State Ill. 364; Tompkins v. Railroad Co., 
v. Railroad Co. 80 Me. 430; Chapman 66 Cal. 163; Cuddy v. Horn, 46 Mich. 
v. Railroad Co., 19 N. Y. 341; Dyerv. 596; Turnpike Co. v. Stewart, 2 Metc. 
Railway Co., 71 N. Y. 228; Railroad (Ky.) 119; Railroad Co. v. Case, 9 
Co. v. Steinbrenner, 47 N. J. L. 161; Bush, 758. 
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light wires with the machinery and premises of the company. The court 
held that the poles and wires were an ‘‘ appurtenance ”’ of the premises 
of the company, and that the plaintiff was entitled to a lien upon the 
same for the poles furnished. In Pullis v. Hoffman! the St. Louis 
Court of Appeals held that an illuminating tiling, extending into a side- 
walk, is an appurtenance, and may be the subject of a mechanic’s lien.” 


NEGoTIABLE Paper: PLACE OF PRESENTMENT. — In Commercial Bank 
y. Bissett? certain promissory notes were made payable at the Imperial 
Bank of Canada without stating any special place. The notes were 
dated at Brandon. The head office of the Imperial Bank was at Toronto, 
but it had a branch office at Brandon and the notes were presented at 
that office for payment. It was held that this was a good presentment. 
Dubuc, J., who delivered the opinion of the court, said: — 


“In Abbott’s Trial Evidence,* it is stated that: ‘In the absence of any- 
thing on the paper to indicate orrestrict the place of payment, the presumption 
of law is that it is payable where dated, if dated at any place; otherwise, 
where made and delivered.’ ‘ Whether or not,’ says Daniel on Negotiable In- 
struments,® ‘ due diligence to find the maker of a note at the place where it is 
dated, will be sufficient, has been debated. The place of date is prima facie 
evidence that it is the place of the maker’s residence and place of business, and 
itis sufficient, we should say, to charge an indorser to have the note in that 
place at the time of maturity and to make proper inquiry after the place of the 
maker’s residence or place of business, provided that the holder does not know 
that his residence is elsewhere. And, if it were found that the maker’s resi- 
dence is elsewhere, it would not devolve upon the holder the burden of showing 
that he made inquiries as to his residence.’ The defendant in this case could 
nothave been misled. The notes, made and dated at Brandon, were made pay- 
able at the Imperial Bank of Canada, of which there is a branch at Brandon. 
No other place of payment could have been meant but at the said branch of the 
bank at Brandon. In the absence of any evidence to the contrary, it must be 
held that this was the place of payment.”’ 


We are glad to see our American law books of the better class cited 
by the Manitoba judges ; and we Americans can, with equal profit, study 
the writings of Canadian jurists, and the judgments of Canadian courts. 


1 28 Mo. App. 666. and connecting a bath room in a build- 
2 But compare Kershaw v. FitZpat- ing with the water main of the city. 

tick, 3 Mo. App. 575,—holding the 3 7 Manitoba Rep. 586. 

eontrary with reference to a lead pi 4p. 411. 

extending 250 feet under a public street » ~ 5 640. 
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Recetvers or Rartroaps: Ricut oF AcTION aGarnst 
way Recetvers 1x State Courts.— The decision of the Supreme Court 
of the United States in McNulta v. Lockridge clears up a good many 
doubts about the right of action in State courts against receivers 
appointed by courts of the United States. The question is governed 
by the Act of Congress of March 3, 1887,? relating to the jurisdiction 
of the Circuit Courts of the United States, which recites in section three 
that ‘‘every receiver or manager of any property appointed by any 
court of the United States may be sued in respect of any act or trans- 
action of his in carrying on the business connected with such property, 
without the previous leave of the court in which such receiver or man- 
ager was appointed.’’ The court hold in the first place that, when 
such a receiver is so sued in a State court, without leave of the court 
appointing him, he cannot complain of this in the Supreme Court of 
the United States, because no Federal question is involved in his right 
of immunity from a suit in a court other than the court whose officer he 
is. His right of immunity arises under the general principles of law 
or equity, and in this particular case it is repealed by a Federal statute. 
A more interesting question is whether a receiver may, in such an 
action, be made liable for the acts of a prior receiver of the same prop- 
erty. In the particular case the act which was the subject of the 
action was committed during the receivership of Hon. Thomas M. 
Cooley, who was the predecessor of Gen. McNulty as receiver of the 
Wabash railroad lines east of the Mississippi river. The court hold 
that the receiver is not sued in such a case personally, and that 
he is not answerable personally, but that he is sued officially 
and is answerable officially, that is to say, out of the fund in 
his custody: in other words, he is sued as the official repre- 
sentative of the corporation. While this clears up a good deal 
of practical difficulty, it still leaves the difficulty of founding 
an action for damages, which shall be payable strictly out of 
a trust fund, on any sound theory of justice. But such actions, 
when against receivers, are supported on large grounds of public policy. 
The true theory is very similar to that which makes the ship, under the 
admiralty law, answerable for the damage done by those who navigate 
it; in the case, for instance, of a collision. The railroad is answer- 
able for its own wrongs, whether in the hands of its owners, the cor- 
poration, or in the hands of a receiver appointed by a court of equity 
to manage it, pending the foreclosure of a mortgage. The opinion is 
written by Mr. Justice Brown, is characterized by his usual clearness, 


1 141 U. 8. 827; s. c. 35. Law Ed. 797. 2 24 U. S. Stat. at Large, 552. 
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IL and ends by stating that ‘‘ the defense is frivolous and the judgment of 
art the Supreme Court of Illinois must be affirmed.” But in another 
ny case! the Supreme Court of the United States have no difficulty in 
Ts holding that, after a Federal court with full jurisdiction over the prop- 
ed erty in its possession, by the hands of its receiver, has finally deter- 
on mined all rights to that property, subsequent proceedings in a State 
ree court cannot annul its decree and disturb rights thus determined. 
ny When, therefore, notice was given to all creditors of a corporation, in 
ns- the hands of a receiver of a Federal court, to prove their claims, and 
ty, a particular creditor failed to make proof of his right, the decree in 
A respect of his claim was final, and the matter could not be again liti- 
en gated in a State court. 
urt 
of 
ght Removal OF CavusEs— JURISDICTION DEPENDENT UPON CITIZENSHIP.— 
he The number of cases taken to the Supreme Court of the United States 
jaw where the sole question for determination is whether a party had the 
ite, right to remove a cause from a State court to a Federal circuit court, 
an strongly suggests what many lawyers strongly believe in, the propriety 
op- of Congress abolishing entirely the jurisdiction of the Federal courts in 
the so far as it depends upon the citizenship of the parties, leaving to them 
M. a jurisdiction in the case of local prejudice, analogous to that which 
the exists among the courts of particular States under statutes granting 
old changes of venue. It is believed that the rights of non-resident liti- 
hat gants would be as amply protected in the State courts as in the Federal 
ally courts, in view of the fact that Federal rights could always be pro- 
1 in tected under a writ of error from the Supreme Court of the United 
pre- States. The condition of things is intolerable, where litigants at the 
deal outset must be subjected to a delay of four years before it can be 
ling determined whether an action is properly brought ina State or in Federal 
of court. This thing is called to mind by a case which we now have 
ons, under our eye, Marshall v. Holmes.* Here the action was brought in 
icy. Louisiana in the spring of 1885, and the question whether one of the 
' the parties to it had the right to remove it to the circuit court of the United 
gate States was finally determined in the Supreme Court of the United States 
wer- in the fall of 1891, after a lapse of nearly seven years. Think now, of 
cor- a judicial system where jurisdiction forks in this way, and think of the 
juity delay which ensues where a cause takes the wrong fork, or where one 
mn. is of the parties, or the counsel for one of the parties, gets it into his 
ness, 


1 Leadville Coal Co. v. McCreery, 2141 U. S. 589; s.c. 35 Law Ed., 
141 U. 8. 475; s.c.35 L. Ed. 825. 871. 
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head that the cause has taken the wrong fork. The existence of such 
a state of things is intolerable. Our dual system of government is cer- 
tainly susceptible of great improvement, and it could be simplified very 
considerably in its judicial branch by abolishing entirely the jurisdic. 
tion depending upon citizenship. It is true that the circuit courts of 
appeals would not have much to do, outside of patent, admiralty and 
some other cases, if this jurisdiction were abolished; but we could bet- 
ter afford to pay the salaries of the judges and let them whistle than to 
have litigants subjected to the intolerable inconvenience illustrated by 
the case under consideration. Let us track this case a little further. 
The Supreme Court of the United States reversed a decision of the 
Court of Appeals for the second circuit of the State of Louisiana! and 
sent the cause back, holding that the Louisiana Court of Appeals should 
have reversed the judgment of the Eighth District court for the parish of 
Madison, and should have remanded the cause to the latter court with 
direction to set aside all orders made after the filing of the petition and 
bond for the removal of the suit into the circuit court of the United States, 
and to proceed no further in the case. We assume that the cause must 
now go back and start on the right fork of the road, that is, on the Fed- 
eral fork, and that it must go through a probation on that road of three 
or four years before it reaches a final judgment. It is safe to assume 
that something like ten years will elapse between the beginning and end 
of this action. And it is only a counterpart of many other cases that. 
could be referred to. 


Rior: Mitit1a — Power or a JusTICE OF THE PEACE TO CALL OUTTHE 
NationaL Guarp.—In an action for a mandamus to compel the board 
of auditors of the State of Washington to audit and pay the first regi- 
mentof the national guard of that State for their services during a riot, 
an interesting question was determined.2 The Supreme Court of the 
State of Washington hold that the provision of the code of that State*® 
that in case of riot any justice of the peace, ‘sheriff, deputy sheriff, con- 
stable, marshal of a city, or mayor or alderman thereof, may com- 
mand the rioters to disperse, and, if they refuse, may command sufficient 
aid to arrest all such persons, and that, if necessary, ‘‘ an armed force 
may be called out, and shall obey the orders of any two of the magis- 
trates or officers,’’ —gives to such officers no power to call out the 
national guard. The court also hold that where, at the request of a 


1 Reported in the court below, 39 2Chaplin v. Ferry, 28 Pac. Rep. 
La. Ann, 313. 754. 
3 Sec. 860. 
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deputy sheriff to the colonel of a regiment of the national guard, the 
governor orders out such troops to quell a riot, the troops do not be- 
come a part of the sheriff’s posse comitatus, but are in the service of 
the State. The court also hold that the statute of that State! which 
provides that the governor may suppress riots, but that, before taking 
such action, he shall first ‘* request the local authorities to suppress 
such riot, and, if they fail, neglect, or are unable to do so, he shall 
issue his proclamation commanding such persons to disperse, * * * 
and if thereafter such imminent danger still continues, the governor shall 
proceed to suppress the same by calling into action all the force neces- 
sary to accomplish that purpose,’’ —is not binding upon the governor, 
when, in his judgment, the danger of riot is so imminent as not to per- 
mit of the delay necessary to so many formalities. The court take 
the view that in such a case the governor may, treating the statute as 
directory, fall back on the provision of the constitution? which gives 
him power to call forth the militia to execute the laws of the State. 
And the court conclude that where, in a remote, unpoliced county of 
the State, hundreds of persons engage in a riot in which several lives 
are taken, and another conflict is imminent, the governor has power, 
without complying with the formalities prescribed by the above statute, 
to send troops to quell the riot. Nor can the failure of the governor to 
comply with such formalities affect the right of the soldiers to their 
pay; since, whether he acts rightfully or wrongfully, he is their com 
mander-in-chief, and they must obey. The court, therefore, held that 
the national guards were entitled to their pay during the period of 
such service, and granted a peremptory writ accordingly. This is 
good law. The folly of the governor calling upon the local authorities 
to suppress a riot, where there are no local authorities, would be only 
equaled by the rule of the Chinese military administration that the 
commandant of the garrison of a frontier city cannot forcibly resist a 
Tartar invasion, but must retire into the citadel until he can communi- 
cate with the imperial government at Pekin and get orders to 
assume the offensive, — by which time the Tartars have plundered the 
city and surrounding country and have made off with their booty. 
The spectacle of the governor issuing his proclamation in such a case as 
that above detailed, commanding the rioters to disperse, and awaiting 
results before taking military action would be as ridiculous as the con- 
ception of Shakespeare’s magistrate ‘‘ of fair round belly with good 
capons lined’? — ‘‘ and coram too,’”’ riding at the head of a posse com- 
itatus and reading the riot act amid a shower of brickbats. 


1 Wash. Act., Feb. 25, 1890, $1. 


2 Wash. Const. Art. 10, Sec. 2. 
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Rospery By Intoxicatep.— The Court of Appeals of Kentucky 
in Keeton v. Commonwealth ! have decided that if a person commits a 
robbery while so much under the influence of liquor as not to know 
what he is doing, he will not be deemed to have taken the property 
with a felonious intent. This is good news for the robbers, and every 


one of them ought to carry a canteen full of the strongest brand of the 
Kentucky article. 


Triats: Frxprnes or Fact sy THE Court. — It is well held by the 
Supreme Court of Oregon,” that in the trial of an action by the court 
without the intervention of a jury, there must be findings of fact 
sufficient to sustain the judgment. All of the material issues made by 
the pleadings should be passed upon. McFadden v. Friendly, so far 
as it states a different rule, is overruled. 


TriaL: Notice To Propuce Books anp Papers — PRODUCTION UPON 
NOTICE DOES NOT MAKE THEM Evipence. —In the recent case of Smith 
v. Rentz,4 the Court of Appeals of New York, hold that where notice is 
served on a party to produce books, and the notice is complied with, 
and the books are produced and inspected, this does not render them 
evidence in the case. It will be perceived that the real question in 
such cases is, whether the party producing the books or papers in obedi- 
ence to the notice is, for that reason alone, entitled to have them go 
before the jury as the evidence of his adversary. It was ruled by Lord 
Kenyon that, where a notice had been given to produce books, if the 
party giving the notice calls for them and exhibits them, this fact does 
not make them evidence for the party whose books they are; but it is 
only a matter of observation to the jury, in behalf of such party, that 
the entries are in his favor.5 But if the party calling for them there- 
after declines to use them in evidence, they may be put in evidence by 
the party producing them, provided they are material and relevant to 
the issues; and this, although they were called for under a misappre- 
hension as to their contents, provided there is no doubt as to their 
identity.6 Clearly, the party upon whose notice the books or papers 


118 8. W. Rep. 359. s. c. 45 Albany Law Journal 13, revers- 
2 Drainage District v. Crow, 26 ings. c. 60 Hun, 82. 
Pac. Rep. 845. 5 Sayer v. Kitchen, 1 Est. 210. 


3 9 Or. 222. 6 Hoyt v. Jackson, 3 Dem. (N. Y.) 
46New York Law Journal, 1259; 388. 
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are produced is not bound, after obtaining an inspection of them, to 
put them in evidence, and it is error for the court to compel him to 
doso.! He may, it has been held, select some of the papers, and offer 
them in evidence, and it will be error for the court to exclude them on 
the ground that he does not put all of them in evidence.? The sound ~ 
rule is believed to be that a party cannot, by compelling his adversary 
to produced documentary evidence for his inspection, acquire the advan- 
tage of inspecting such documents without running the risk of their 
being put in evidence, by his adversary who produces them.* 


Torts: Ricut of ACTION FOR THE McTiLaTion oF A Deap Bopy.— In 
Larson v. Chase+ the Supreme Court of Minnesota hold that a widow 
has a right of action against one who wrongfully mutilates the dead 
body of her husband, and that she may recover substantial damages 
therefor under the head of mental suffering and injury to the feelings. 
This will be interesting news to the doctors and body-snatchers. 


Trrats: Exceptions — TakinG Exceptions To THE Instructions En 
Masse. —In Cunningham v. Seattle Electric Ratlway ete. Co.,5 
the Supreme Court of the State of Washington hold that they will not 
review instructions where they are not numbered or otherwise distin- 
guishable, and where only a general exceptionis taken to them. This 
is in conformity with the settled rule of appellate procedure, so far as 
any rule has been settled; but it is quite contrary to the unwritten 
practice in many jurisdictions. The rule declared by many courts is 
that a general exception to the charge brings before the reviewing 
court only its propriety as a whole, and that if, asa whole, it is not a 
nisdirection, not calculated to mislead the jury, the judgment will not 
be reversed because of the giving of it. If itis merely deficient in not 
being sufficiently full, it will afford no ground of reversal; for then it 
amounts merely to nondirection, which is no ground of reversal, at least 
in civil cases; since the complaining party should ask for any instruc- 
tions which he desires to have given or should supplement by a request 


1 Carradine v. Hotchkiss, 120N.Y. J.,on this question in Clark v. Fletcher, 
608. 1 Allen (Mass.), 53, 57. 

2 Heaffer v. Life Insurance Co., 101 * 50 N. W. Rep. 238. 
Pa. St. 178. 5 28 Pac. Rep. 745. 

8 See the observations of Bigelow, 
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those which the court gives, where he thinks that they are not sufficient, 
Other courts hold that if aseries of propositions be embodied in the 
instructions given by the court, and the unsuccessful party merely 
excepts to them en masse, his exception will be overruled by the 
reviewing court, if any one of the propositions be found correct.? 
In other State jurisdictions the rule goes still further, so that a general 
exception will not save anything for review even where all the para- 
graphs of the charge are bad. The rule, as thus stated, is that a gen- 
eral exception, as, for instance, in the words, ‘‘ to all of which charges 
the defendants then and there excepted,’’—is not sufficient to present 
any question for review which may arise upon the sufficiency or iusuffi- 
ciency of the instructions.* This written rule of practice is quite contrary 
to the unwritten practice which obtains in many jurisdictions, under 
which counsel are understood to except to all instructions except those 
given at their own request;—so that the unsuccessful counsel take 
their exceptions at the time when they draw up their bill of exceptions, 
and not before. This is avery bad practice, because one of the purposes 
of exceptions — and especially one of the purposes of the rule of prac- 
tice which obtains in some States, which requires exceptions to be 
renewed in a motion for new trial in order to be considered on appeal 
or error,—is to bring the attention of the trial court to its own errors 
to the end that they may be corrected, thereby saving the expense and 


worry of an appeal or writ of error. This certainly should be the policy 
of the law. 


Unitep States Crrcvit Court or Appeats: CertiFyinc Causes To 
THE Supreme Court ror Deciston.—In the case of Lau Ow 
the Supreme Court of the United States have considered the question 
under what circumstances the circuit courts of appeals should certify 
questions to the Supreme Court for decision. The statute provides 
that the circuit courts of appeals may at any time certify to the 
Supreme Court any questions or propositions of law concerning which 
such court desires instruction, for their decision ; whereupon the Supreme 


1 Tomlinson v. Wallace, 16 Wis. Y. 318; Bedwell v. Bedwell, 77 Ala. 

222, 234; Camden &c. R.Co. v. Bel- 587; Stovall v. Fowler, 72 Ala. 77; 

knapp, 21 Wend. (N. Y), 354. Elliott v. Stocks, 67 Ala. 336; Cohen». 
2 Johnson v. Jones, 1 Black (U.S.), State, 50 Ala. 108. 

209; Rogers v. Marshall, 1 Wall. 8 Ferson v. Wilcox, 19 Minn. 449; 

(U. 8S.), 645, 654; Harvey v. Tyler,2 State v. Staley, 14 Miun. 105; and other 

Wall. (U. S.), 328; Hunt v. Maybee,7 cases in that State. 

N. Y. 273; Decker v. Matthews, 12 N. 4141 U.S. 583; s. c. 35 Law Ed., 869. 
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Court may either give its instruction on the questions and propositions 
certified, or may require the whole record to be sent up for considera- 
tion, and thereupon decide the whole matter in controversy as if it had 
been brought to that court for review by writ of error or appeal; and 
it provides further that any case in which the judgment of the circuit 
court of appeals is made final may be required by the Supreme Court, 
by certiorari or otherwise, to be certified to it for review and determina- 
tion as if it had been brought to the Supreme Court on appeal or writ 
oferror. The court say: ‘‘It is evident that it is solely questions 
of gravity and importance that the circuit courts of appeals should 
certify to us for instructions; and that it is only when such questions 
are involved that the power of this court to require a case in which the 
judgment and decree of the court of appeals is made final to be certi- 
fied, can be properly invoked.’’ In the particular case a judgment of 
one of the circuit courts of appeals involved the question of the 
Chinese Restriction Acts upon Chinese merchants domiciled in the 
United States, who temporarily leave this country animo revertendi, and 
also the effect of our treaties with China. The court hold that it was 
a proper case to be required to be certified to the Supreme Court for 
review ; and the court issued its certiorari accordingly. 


TrapE-MaRK: Ricut To THE Use oF Descriptive Names.—In Rugby 
Portland Cement Company (Lim.) v. The Rugby and Newbold Portland 
Cement Company ( Lim.) the Court of Apyeal,! affirming the decision 
of Williams, J.* has limited the scope of Montgomery v. Thompson,® 
to cases of obvious and extreme fraud. A juster judgment was never 
pronounced. The plaintiffs, owners of a trade-mark consisting of the 
words ‘* Rugby Portland Cement,’’ with other particulars, commenced 
an action to restrain the defendants from infringing the trade-mark, and 
from executing orders for Rugby Portland cement, otherwise than by 
supplying the plaintiffs’ cement, and from using the word ‘‘ Rugby”’ in 
connection with cement other than the plaintiffs’, and from passing off 
cement not of the plaintiffs’ manufacture as and for the plaintiffs’, and 
alleged that the plaintiffs’ cement was known as ‘‘ Rugby Portland 
Cement,’” and that ‘‘ Rugby,’’ when applied to Portland cement, 
denoted that of the plaintiffsand noother. Now this is a form of action 
familiar to all practitioners, in which a plaintiff takes his stand first on 


1 1892, 9 P. O. R. 46. 
2 1891, 8 P. O. R. 241. 


3 1891, 60 Law J. Rep. Chanc. 757. 
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his rights as the owner of a registered trade-mark, and, in the second 
place, on his common law right not to have his trade name pirated and 
his trade reputation injured. There was no evidence of any infringe. 
ment by the defendants of the plaintiffs’ trade-mark as a whole, and 
therefore that part of the case was at once disposed of. The only 
evidence of passing off was that the defendants had applied to their 
cement the term ‘‘ Rugby,’’ which, as the court held, commonly denotes 
‘*cement made out of the blue lias formation which is situated in the 
neighborhood of Rugby.’”? As Lord Justice Lindley very properly 
observed, to have treated this as evidence of fraud would have been 
‘to turn a trade-mark intoa nuisance.’? The manner in which the Ana- 
tolia and Glenlivet cases have been made to do forensic duty in recent 
years shows clearly that a good deal of professional confusion exists 
with reference to the old common law action of ‘‘ as and for.”— Law 
Journal (London). 


‘ 
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CORRESPONDENCE. 


THE HUSBAND SEDUCER. 


To the Editor of the American Law Review: 


Through inadvertence I neglected to append my name to the article entitled 
“The Husband Seducer,’’in your last issue. I am unwilling that any one else 
should have the discredit of it, and hasten to confess its paternity. 

About a week after I read the proofs of the article, two cases, directly in 
point, made their appearance, one in the Indiana Supreme Court and the other 
inthe Michigan Supreme Court, both holding that, under the modern statutes 
of those States, the action may be maintained, under the authority there given 
to sue for ‘* injuries to property.’? The Indiana court do not deem it necessary 
to overrule the case of Logan v. Logan} (although they speak very disrespect- 
fully of it), because “ radical changes have since been made by statute.” 
The Michigan court overruled the doctrine of Mitchell v. Mitchell,? in which the 
contrary doctrine, held by the trial court, was affirmed by an equal division on 
appeal. Neither case concurs with the New York and Connecticut cases in 
holding that the right of action efficiently existed at common law. The Michi- 
gan court, Iam glad to see, disapproves of the doctrine of the Wisconsin case 
of Dufies v. Duffies, that the wife ought not to have the right of action because 
she is naturally better than the husband, and on this point they observe: 
“With all due respect to that court and the learned judge who wrote the 
opinion, I cannot recognize the reasoning in support of the decision as sound. 
The argument in substance, is that the wife is purer and better than the hus- 
band, and governed more by principle, and she seldom violates the marriage 
obligations — that she is more domestic, and is supposed to have the personal 
cate of the household. Her duties require her to be more constantly at home, 
where the husband may nearly always expect to find her and enjoy her society; 
while the husband is obliged by his business to be frequently away from home, 
which deprives his wife of his society. He is exposed to the temptations of the 
world, to which he easily succumbs, withdrawing him away from her, which 
conditions of things the wife had reason to expect when she married him. 
And that for these reasons it cannot be said that the ‘ wife’s right to the society 
of her husband is the same in kind, degree and value’ as his right to her 
society.” It is also said by the learned judge that, ‘If permitted, the right of 
action in the wife would be the most fruitful source of litigation of any that can 
be thought of,’ and that the justice and advantages of such an action are at 
least doubtful. It seems to me that the necessary absence from the home of 
one more than the other can make no difference in their respective rights. 
Although the wife may never go outside the threshold of the home, the hus- 


1 77 Ind. 558. 2 49 Mich. 68. 
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band cannot enjoy her society unless he is also in the house, nor can she enjoy 
his society while he is away from her. Nor is the fact that she is purer and 
more domestic than her husband, and less likely to abandon the home than he 
is, any reason why she should be denied the same redress that he has in such 
cases. That the history of the race and our knowledge of human nature, tel] 
us that the wife is less easily led astray, and her affections alienated, than her 
husband, is no reason why she should be denied the remedy which for the 
same wrong is freely given him.’ 

This seems to me to be good morals as well as good law, and we ought always 
to be able to look to our courts for the former as well as the latter. 

The Indiana case is Haynes v. Nowlin, and the Michigan case is Warren y, 
Warren, and they both may be found in full in the Albany Law Journal ot 
February 20th. 

Yours truly, 


IRVING BROWNE, 
ALBANY N. Y. 


A NOTEWORTHY MISCARRIAGE OF JUSTICE. 


To the Editors of the American Law Review: 
Among the latest miscarriages of justice in high places, the following is sub- 
mitted as an instance without its peer:— 

One Arthur O. Upham was indicted in the Criminal District Court of Galves- 
ton county. The judgment of the court rendered against him is that the State 
of Texas have and recover of the defendant the sum of four hundred and fifty 
dollars, the amount of the fine and all the costs of the prosecution, and that 
he be committed to the county jail of Galveston county until said fine and costs 
are fully paid. The amount of the costs is $206. 

The convict in such cases is by the statute to be credited on the fine at the 
rate of three dollars per day. 

The defendant was committed to the county jail in default of payment of the 
fine and costs. 

So far the proceedings are regular. A general statute authorizes the county 
commissioners of each county to establish a county farm for the purpose of 
utilizing the labor of convicts who have been adjudged to pay a pecuniary 
fine and are unable so to do, and confers upon the county commissioners the 
control and management of such county farms. 

This statute authorizes the county commissioners to place such county con- 
victs upon“the county farm and to require them to labor there not less than 
eight hours per day, and to credit them upon the fine at fifty cents per day for 
each day they labor. , 

In pursuance of this statute, A.O. Upham was taken from the county jail and 
was put to labor on the county farm. 

Thereupon the said Upham applied to the judge of the District Court of the 
United States for the Eastern District of Texas for the writ of habeas corpus. 

The ground of the application was that the statute under which the relator 
was committed to the county farm is not ‘due process of law” within the 
meaning of the fourteenth amendment of the Constitution of the United 
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States and that the relator was illegally deprived of his liberty by the superin- 
tendent of the county farm by whom he was held in custody; that such statute 
jg not due process of law in this, that it authorizes the confinement of the 
relator in a place not designated by the judgment of the court and imposes a 
punishment not assessed by the verdict of a jury and authorizes a longer period 
of confinement than that prescribed by the law under which the judgment was 
rendered, and that according to the due course of *‘the law of the land,” no 
punishment can be meted out to a convict other than that adjudged against 
him by a sentence of the court, nor can he be confined in any place other than in 
the place to which he has been committed by the judgment of a court, since 
the terms ‘‘ due process of law’ import that a person’s life, liberty or property 
cannot be taken from him by a mere declaration of legislative will by the en- 
actment of a statute, and that such rights can be taken only in the due admin- 
istration of the law itself before the judicial tribunals of the State. 

The writ of habeas corpus was granted. 

Upon a hearing, the judge presiding announced from the bench that in his 
opinion the statute in question is unconstitutional! 

Did his honor discharge the relator? 

His honor did not discharge the relator. 

Did his honor remand the relator? 

His honor remanded the relator. 

Why did his honor remand the relator? 

Conceding that the statute under which the prisoner was held by the super- 
intendent of the county farm is unconstitutional, why his honor remanded the 
prisoner back to the county farm the Lord only knows! 

Upona motion in behalf of the relator that, pending his appeal to the Supreme 
Court of the United States, he be enlarged upon his recognizance under rule 34 
of the Supreme Court, his honor refused to allow the prisoner to enter into a 
recognizance and remanded him back under a statute conceded to be uncon- 
stitutional to be put to hard labor pending the status quo in which he was in- 
voking a final decision through the writ of habeas corpus! 

And yet this is not all of this remarkable miscarriage of justice. It began to 
dawn upon the county commissioners by this time that possibly the legal 
existence of the county farm as a utilizing labor-institution might be in 
jeopardy. 

The relator’s appeal to the Supreme Court of the United States must be cut 
off. A decision of that august and enlightened tribunal must not be had. 

The relator had now grown to be an elephant on the farm, and it came to be 
feared that said elephant might do some damage to the farm, and the county 
commissioners thought they ought to get rid of him as quickly as possible. 

Upham’s friends seem to have seen their opportunity, and promptly availed 
themselves of the scare. They proposed a way out of the dilemma. Their 
proposition was as promptly accepted as it was proposed. Fifty dollars were 
paid and fifty dollars were promised, and Upham was free! Of all these 
maneuvers, Upham and his counsel, who were prosecuting the sppeal, were 
ignorant until the denouement just stated. 

Curious to know how such things could be, Upham’s counsel inquired of 
the county judge, by authority of what statute or law was Upham set 
free. The statute was shown to the counsel by the county judge as 
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the authority under which the convict was set free. This act authorizes 
thecommissioners’ courts to grant a reasonable commutation of time for which a 
convict is compelled to work on the public roads within those counties to 
which the act is applicable, of which Galveston county is not one. In section 
25 of the act, Galveston county and fifty-eight other counties named therein are 
declared to be exempt from the provisions of the act, and yet this act is invoked 
as authority for setting free a convict committed to the county farm of Galves. 
ton county until $556.00 fine and costs are paid. 

As to the power of the legislature to commute the period of imprisonment as 
fixed by the sentence of a court, or to authorize this to be done, the legisla. 
ture unquestionably is as powerless to change, modify or in any sense to alter 
the sentence pronounced by a court, as it is to repeal or set it aside —a power 
vested alone in and can be exercised only by the governor of the State through 
the executive power of pardon. 

L. E. TREZEvant, 

GaLVESTON, TEXAS. 
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t as KEENER’S SELECTIONS ON CONTRACTS. — Selections from Leake’s Elements of the Law 

| of Contracts and Finch’s Cases on Contracts arranged as a text-book for law students. 

sla By WILLIAM A. KEENER, Professor of Law, and Dean of the Faculty of Law in Colum- 

ter bia College. Two Vols. New York: Baker, Voorhis & Company. 1891. 

a Professor Keener has arranged and combined in these portly volumes the . 
greater part of two excellent books. Mr. Leake’s Elementary Digest of the Ps 

r. Law of Contracts was published in 1878, this being a new edition, partly re- 


written, of an earlier work having a similar title. He is also the author of a 
Digest of the Law of Property in Land, of which two volumes have been pub- 
lished. He is one of the best of the modern authors of legal treatises in Eng- 
land. Mr. Finch, law lecturer of Queen’s College, Cambridge, published a 
Selection of Cases on the Law of Contract in 1886. His book was prepared as 
a text book for law students in the universities. It contains a very interesting 
introduction — which of course, is not reprinted in Professor Keener’s vol- 
umes —in regard to the study of the law, its uses and-its methods. He favors 
teaching it by the study of cases, not, however, to the exclusion of lectures. 
“The practice of teaching by cases,’’ he says, ‘is not new; it has prevailed at 
Harvard University for many years, having been introduced by Mr. Langdell on 
his appointment to the Dane Professorship of Law in that University.’? He 
quotes at length from Professor Langdell, and gives an outline of the course of 
instruction in the Law School at Harvard. He states some of the advantages E 
of this system of teaching, saying: — ‘* There is another element in legal educa- 
tion which distinguishes the law from other branches of learning. That element 
is speech. The lawyer properly so-called must be an advocate, he must be able 
to argue and discuss. The training of the reasoning powers is of the utmost 
value, but by itself it fits a man only for chambers or the study; it is the combi- 
nation of reason and speech that is required for a Court of Law, or for Parlia- 
ment, or any other department of public life. How many accomplished men 
there are whose usefulness in public life is marred through defect in the power 
of expression in speech. Reason and speech, it has been observed, are man’s 
most powerful weapons, and are the sources of his lofty preéminence. A stu- 
dent who has been accustomed in the class-room to state the facts of a case 
which has been, or is about to be, the subject of consideration, who has 
answered before the class questions of law arising out of the case or cognate 
to it, who has been accustomed to attend the moot courts, which are held inali 
the Universities, and there to take part in cases either as counsel or judge, has 
undergone direct training for work in the legal profession; he has learned a 
great deal of that which will be required of him in the conduct of a case at the 
Royal Courts of justice. And be it remembered that all this is done, not at the 
expense of his other teaching; on the contrary, its effect is to enhance the value 
of that teaching; to strengthen and bring out the student’s powers. To obtain 
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from legal education its full benefit we must encourage the practice of oral 
discussion; we must revive speech in our schools. 

‘¢ If then we add to the teaching of law by text-books and lectures instruc- 
tion in cases, if we acustom the student to analyze and compare decisions and 
arguments in search of rule or principle, if we accustom him to state facts, to 
formulate his ideas in answering questions, if we exercise him in arguing de- 
batable questions of law, we supply most efficient means for forming and 
developing the powers of his mind.” 

Professor Keener’s method in arranging the matter of his volumes is to state 
the general principles governing one part of the subject and then to give the 
cases necessary to illustrate those priuciples. This is best seen in the table of 
contents, the chapter titles of which we give without the subdivisions into 
sections. 


Chap. I. The Formation of Contracts. 
II. The Matter of Contracts. 
Ill. Offer and Acceptance (cases). © 
IV. Form of Contract (cases). 
V. Consideration (cases). 
VI. Parties to Contracts. 
VII. Capacity of Parties (cases). 
VIII. Mistake, Fraud and Duress. 
IX. Reality of Consent (cases). 
X. Illegal Contracts. 
XI, Unlawful Agreements (cases). 
XII. The Promise. 
XIII. The Discharge of Contracts. 
XIV. Discharge of Contract (cases). 
XV. Damages. 
XVI. Remedies for Breach of Contract (cases). 
XVII. Assignment of Contracts. 


Professor Keener has not reprinted the whole of Mr. Leake’s book; perhaps 
not more than half of it. He has omitted all that was not necessary for stating 
the elements of the law of contracts. Of Mr. Finch’s cases he has omitted only 
about a sixth part. The cases occupy about two-thirds, and the text about one- 
third of the contents of these volumes. There is a good index to the summary 
of the law. 

The advocates of the Harvard system of teaching by the study of cases will very 
likely object to Professor Keener’s plan of accompanying the cases with a gen- 
eral statement of the principles of the law, that the very object of studying the 
cases is that the student shall himself deduce the principles from the cases. 
But without some elementary notions of the subject this is a very laborious and 
slow process. Besides, with all the learning upon the subject that the studen* 
can acquire from teachers and text-books, there is enough left in the cases to 
exercise all his powers of mind. Knowing something of the subject in general 
he will be able to test the correctness of his conclusions from the cases. In- 
stead of groping in the dark and very likely remaining in the dark, by the light 
of some general knowledge of the subject he can speedily find the principle 
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involved in a case. We confess to a strong liking for Professor Keener’s plan, 
though we know that to do so in the vicinity of Harvard is heretical. We cite, 
however, as an authority in favor of the plan of this work, Professor Langdell 
himself, who having published the first edition of his cases on the Law of Con- 
tracts in 1872, in 1879 published a second edition to which he appended an 
admirable summary of the law. We are confident that Proefssor Keener’s 
yolumes are admirably adapted for teaching the law of contracts in the law 
schools and that they will be much used. 


THE STUDY OF CasEs.—A Course of Instruction in Reading and Stating Reported Cases, 
Composing Head-Notes and Briefs, Criticising and Comparing Authorities, and Com- 
piling Digests. By EUGENE WAMBAUGH, Professor in the Law Department of the State 
University of Iowa. Boston: Little, Brown & Company. 1892. pp. 306. Price in 
Cloth, $3. 


This is an admirable book for students. The first book, containing forty 
pages, points out the method of determining what is decided in any reported 
case. This is divided into eight chapters, the titles to which are these: 


I. How to Study Cases. 
II. How to Find the Doctrine of a Case. 
1II. Cases Involving Several Questions. 
IV. How to Write a Head-Note. 
V. How to Criticise Cases. 
VI. Combining and Comparing Cases. 
VII. The Growth of Legal Doctrine. 
VIII. The importance of the Unwritten Law. 


The second book contains a selection of cases on contracts, and the third 
book a selection of cases on torts. The author in his preface says: — “‘ The 
intention is that the student shall state the cases, discover the doctrines of law 
established by them, compose head-notes, point out dicta, make all possible 
comments as to the weight of the decisions, and compile a digest. Simple 
cases have been placed near the beginning of the volume, and an attempt has 
been made to lead the student by easy steps to the rather difficult cases with - 
which the volume closes. Without material departure from the plan, tbe 
cases on related points of law have been placed together and have been ar- 
ranged chronologically; and thus the student has been aided to compare cases 
and to trace the growth of law.”’ 

Of course such a book needs a competent teacher; but with such a teacher, it 
will quickly lead a student to read the reports with discernment and interest. 
We know of no book that offers the same or similar suggestions. Doubtless 
the professors who have been in the habit of teaching from cases give their 
students similar instruction about the use of cases. In law schools in which 
cases are not used as a system of learning the law, acourse of study founded on 
this book would be of great value. We are confident it will be much used in 
the schools. 

It is not too much to say that many practicing lawyers might read and study 
the first part of this volume with great profit to themselves and their clients. 
VOL. XXVI. 21 
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COMMENTARIES ON THE LAW OF SALES AND COLLATERAL SUBJECTS. By JEREMUE 
TRAVIS, LL.B., Harv. 66; Recently Judge of the High Court of Justice of the Canadian 
Northwest Territories; Firet Prize Law Essayist of Harvard University of 1866; Author 
of “A Treatise on Canadian Constitutional Law;” Annotator of “ Parsons on Partner. 
ship,” etc. In two volumes. Bosten: Little, Brown & Company. 1892. 


The title page of this work is not a misleading one. It accurately indicates 
the work which follows. It is not a digest and does not claim to be. It is not 
a systematic treatise and does not claim to be. It is a commentary on the law 
of Sales, and not merely on this subject, but on several collateral subjects 
which are usually discussed under other titles. We have not had comments. 
tors upon the law of late years; but in Mr. Travis we have a commentator, and 
nota dull commentator. One poet expresses his preference for commentators 
(of the gospel, perhaps, and not of the law) — 


** Who with no deep researches vex the brain: 
* Who from the dark and doubtful love to run, 
** And hold their glimmering tapers to the sun.”* 


Another in a satirical way exclaims: 


** How commentators each dark passage shun 
** And hold their farthing candle to the sun.”’ 


Our author is a very different kind of commentator. He seeks for the dark 
passages, and he illuminates them until there is no darkness left,—for him at 
least. 

His introduction shows his method of dealing with the subject. He com- 
mences with telling how, ina treatise on Canadian Constitutional Law, he exposed 
the unsoundness of some decisions of the Privy Council of England and of the 
Supreme Court of Canada, and how his criticism of these decisions was justified 
by the subsequent judgments of these courts. He continues: ‘In precisely 
the same way, throughout the whole of this treatise, I have endeavored to 
point out the law on the numerous important questions I have discussed; and, 
notwithstanding the great amount of bad law I have found in cases decided in 
the courts in England and in this country, and which is repeated and perpetu- 
ated by text-writers, without the slightest attempt at exposing the most trans- 
parent fallacies which have stared them in the face, I feel quite satisfied that, 
from the commencement to the close of this work, there is not one of the many 
questions in connection with which I have pointed out much of such bad law, 
in which I have faiied to show what the law on the particular subject really is.” 

The reader will begin to perceive that we are introducing him to a “ breezy” | 
law book; but he will not fully comprehend the fact till he reads the book for 
himself. He will then see how many gross errors the judges and text-writers 
have committed in dealing with a single topic of the law. These errors our 
author criticises so sharply that they are not likely to escape observation any 
longer. One of the legal fallacies to which he directs special attention in his 
Introduction is the unsound doctrine “attempted to be established by the 
courts of New York (followed in Kansas and Nebraska, and, more remark- 
ably, from the general trend of their own decisions there, by Pennsylvania), 
that railway companies are liable, on the fraudulent traffic receipts of station 
agents, for goods which have not been received by the railway, where bills of 
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exchange based on such fraudulent receipts have been sold by a party to the 
fraud. This utterly unsound doctrine is based on the perversion of a prin- 
ciple of agency, which, if generally applied, would involve the destruction of 
yery much of the most unquestionable law of principal and agent. As I have 
shown not only are the recent New York decisions on the main subject unsound; 
not only in reaching such decisions do they pervert and destroy a sound prin- 
ciple of the law of agency; but, in principle, those cases are opposed to the 
decisions of the well-decided cases in New York running over a period of 
three-quarters of a century.”’ 

Turning to that part of the work in which the matter is discussed we find a 
most thorough and elaborate examination of the question. Our author does 
not deal with this and other errors in soft phrases, He speaks of this rule as 
“unmitigated nonsense,’”’ ‘‘ridiculous,” ‘vicious’ and pernicious.’”? He 
says that in New York itself, “when the judges were much abler lawyers than 
they appear to have been in recent times,’’ the correct principle was clearly 
stated. The elaborate way in which the author deals with erroneous and dis- 
puted doctrines, is shown in the fact that some sixty or seventy pages of his 
work are devoted to the erroneous New York rule above mentioned. 

The reader will now be prepared for this final quotation from the author’s 
introduction: ‘* Throughout the whole work questions connected with the 
Law of Sales, and subjects collateral thereto, are examined with absolute 
candor and perfect fearlessness. The one object I have had in view in my work 
is to state the law as it actually is; and where I have found unsound decisions, 
as I have done in every branch of the law, I have not hesitated to point out, and 
toshow, with all the distinctness and conclusiveness in my power, that they 
are not well decided, and are not law. In a thorough review of the work I 
knew of no instance where I have failed to make the law of the subject per- 
fectly clear to any reader of fair intelligence. The work is an absolutely new 
one on the subject; not a rehash of Blackburn, Benjamin, or any other writer; 
and I trust it will prove to be of no little value tocourts, lawyers, and law 
students. Within its limits it is complete and thoroughly exhaustive; but I 
hope hereafter to issue two additional volumes, covering a variety of other 
questions connected with the Law of Sales which I have left over for later con- 
sideration and discussion.”’ 

It seems to us that the author has in some instances elaborated some minor 
points to an extent and in a way there was no occasion for. Thus, upon the 
question, What is a Sale, his proposition that an exchange or barter is a sale 
is supported by quotations not only from the courts and law authors, but from 
Rose C. Cleveland’s Studies, Bellamy’s Looking Backward, Henry Clews’ and 
Roger Q. Mills’ articles in the North American Review. 

The author’s claim of originality is well founded. His work is certainly not 
arebash of any other writer’s work. It is a work of immense labor. There is 
avery full citation of cases, American, English, and Canadian, on the subjects 
he considers. The important cases are stated, analyzed and discussed at 
length in the text. Many of the less important cases are stated and the opin- 
ions quoted, in the notes, many of which extend through several pages. The 
work will prove a store-house of ammunition for lawyers who have occasion to 
attack disputed doctrines. His discussions of such doctrines are very elab- 
orate. No doubt the work will provoke adverse criticism as well as commend- 
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ation. The author indulges in criticisms, both forcible and numerous, of aly 
sorts of courts and authors, and not all of them will accept his conclusions, 

As & complete examination of the whole subject of Sales this work is very 
defective; though probably the author expects to remedy its defect by a fur. 
ther publication as intimated by him in his introduction. The table which we 
annex gives the general titles of the subjects the author has discussed in this 
work, and this of itself shows how much of the subject of Sales has not 
been touched upon. It seems to us that the work would have been more 
satisfactory if the author had not commented so voluminously upon some parts 
of the subject, and especially had omitted some parts which do not belong to 
this subject so much as to others. In this way he would have found space 
for the omitted parts of the subject of Sales, thus making a complete work in 
two volumes. 


Book I. Part I. What is a Sale? 
Il. Gifts Distinguished. 
III. Bailments Distinguished. 
Book II. I. Sales with Infants. 
II. Mental Disabilities. 
Ill. Married Women. 
IV. Shipmasters as Agents of Necessity. 
V. Corporations. 
VI. Fiduciary Relations. 
VII. Partner’s Sales. 
VIII. Agency. 
Part I. Railway Agents’ Fraudulent Bills of Lading. 
‘« II. Contracts for through Carriage of Goods, 
I. Statute of Frauds. 
II. Fixtures. 
III. Work and Labor. 
IV. Exchange or Barter. 
V. Earnest or Part Payment. 
VI. Acceptance. 
VII. Actual Receipt. 
VIII. Note or Memorandum in Writing. 
IX. Essential Requisities of the Memorandum. 


OLARK’S NORTH CAROLINA PROCEDURE.— The Code of Civil Procedure of North Caro- 
lina, with Notes and Decisions to December, 1891 (Including some Decisions in 109 N. 0. 
Reports), with the Rules of the Supreme and Superior Courts, and the Adjudications 
thereon, by WALTER CLARK, LL.D. (One of the Justices of the Supreme Court), Author 
ot “ Clark’s Overruled Cases,” “ Laws for Business Men,” eto. Raleigh, N. O.: Edwards 
and Broughton, Law Publishers. 1892.. 

The first edition of this work was published in 1884. There were then but 
twenty-six volumes of North Carolina Reports, which contained adjudications 
upon the Code of Civil Procedure of that State. Since then, twenty-one ad- 
ditional volumes have been issued. Judge Clark etates that the present 
edition has been therefore entirely rewritten, and that the number of adjudica- 
tions which he cites is about double the number cited in the first edition. 

Judge Clark in his preface refers to the present Code of Procedure, adopted 
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in North Carolina in 1868, as ‘ based upon the abolition of cumbersome, not to 
say absurd, forms of action formerly in use, and of the distinction between law 
and equity, and the substitution of one form of action for the trial of all civil 
causes.” ** Long discussed among thinking men, the reform first took practical 
shape by the adoption of the New York Code of Civil Procedure, in 1848. The 
reformed procedure is now in force in twenty-six States of this union; in 
England, Ireland, Wales, India, Australia; in several provinces of Canada, 
and in many other English colonies. It is no longer an experiment; it 
has come to stay.”” This is true; but we regret to find that the learned 
author does not even mention the name of the venerable lawyer, David 
Dudley Field, of New York, who was the chief author of the pioneer of 
all these codes, the New York Code of Civil Procedure, adopted in that 
State in 1848. In recognition of his services, chiefly through that code, in the 
cause of law reform, the American Bar Association voted him a medal at . 
its last meeting at Boston. He might have mentioned the further fact that 
this code of civil procedure is one of the valuable legacies left to the people 
of North Carolina by the ‘“‘ carpet-baggers,’? who dominated that State in 
1868. Their influence succeeded in adopting a similar code in Florida; but 
when their reign ceased, the political prejudices of that period led to the repeal of 
that code. A counterpart of this took piace in Kansas at an early day. During 
the so-called border ruffian rule in Kansas, the code of procedure of Missouri, 
enacted in that State in 1849, through the influence of Judge Wells, of the United 
States District Court, modeled on the New York code of 1848, — was adopted 
bodily by the Legislature of the Territory of Kansas. When the “ free State 
men’? got control of the State and succeeded in having the State admitted into 
the Union under the so-cailed ‘‘ Topeka Constitution,’ the ‘ Border Ruffian 
Code”? was repealed by the Legislature, and a copy of the book was sent back 
to the Legislature of Missouri, by the Legislature of Kansas, with their compli- 
ments. The poor, ignorant Kansas practitioners worked for several years 
under the clumsy system of so-called ‘‘common law procedure,’? which was 
and still is in force in Illinois, until they were finally forced to re-enact the 
simpler reformed procedure. 

One who assumes the task of reviewing a strictly local work cannot have 
the hardihood to say much about it one way or the other; since it necessa- 
ily deals almost entirely with matters with which the reviewer is not ac- 
quainted. Hecan, in the present case, however, say that this book is hand- 
somely printed and presents a very creditable appearance. It gives the 
sections of the code in large type, with appropriate head lines or catch 
words, and these are followed with notes of the decisions, running down the 
page in successive paragraphs in smaller type, but with appropriate head- 
lines in black letters, to catch the eye and indicate the subject. We incline to 
think that the present is the best form of presenting, for the use of the practi- 
tioner, a code of procedure and the judicial exposition which has been put 
upon its provisions. It is important that the statute should be given in its ex- 
actform, and also grouped in chapters and articles exactly as in the official 
code; because even the grouping is sometimes resorted to by judicial exposi- 
tion for the purpose of determining the meaning of a particular section. The 
statements of the holdings of the Supreme Court, construing this code, seem to 
be, on the whole, clearly and well drawn by the learned author; but, out of 
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the natural desire of the critic to find fault with something in order to keep up 
his reputation, we must take leave to object to his frequent use of the word 
“held” (commencing it with a capital), and also to his way of citing the de. 
cisions by leaving out the abbreviation N.C., standing for North Carolina. Thus, 
he cites ‘* State v. Miller, 100 — 543,” instead of 100 N. C., 543. We do think 
that if the printer had ordered from the type foundry a few more capital N’s 
and capital C’s, and had cited the cases in the regular way, the book would have 
looked better and the page and volume would more quickly catch the eye of 
the searcher. But we find ourselves unable to grumble at the portrait of the 
learned judge, a fine half-tone specimen of which follows the title page, be- 
cause he presents to his professional brethren, all of whom no doubt know and 
admire him, a very fine and strong face. And whatever may be said about the 
good taste of an author printing his portrait in his work, it may be assumed 
that, ina local work of this kind, where the author is a judge of the highest court 
of the State, he or his publishers have, in thus presenting his portrait, yielded 
to the desires of his brethren of the bench and the local bar. 


ABBOTT’S TRIAL BRIEF: ON THE PLEADINGS. — Brief for the Argument of Questions 

Arising upon the Pleadings on the Trial and Issues of Law or Fact in Civil Actions at 
Law, in Equity, and under the New Procedure. By AUSTIN ABBOTT, of the New York 
Bar. New York: Diossy Law Book Company, publishers. 1891. 


The admirers of this learned and gifted author will regret that he should get 
out books under the absurd title of ‘‘ briefs,’? and print them in the form in 
which lawyers construct their briefs, namely, — with a text in large type, and with 
notes or annotations below in smaller type and with an indented margin. They 
feel that they have a right to expect from so able and experienced an author, 
comprehensive treatises on such titles in the law as he may deem worthy to en- 
gage his attention. We, therefore, attempt to write a notice of this book with 
a certain degree of disappointment, or rather, perhaps, with a certain predis- 
position against what seems to be a publisher’s, rather than an author’s title 
and style. We can see, however, that this work is likely to be exceedingly use- 
ful as a book of reference, and especially so for the lawyers that have access to 
large libraries where the reports which the author cites, drawn from nearly all 
the States, and even from the decisions of the Supreme Court of the United 
States, — may be consulted, The subject of pleadings does not belong, prop- 
erly speaking, to the subject of trials. Under any proper system of procedure, 
the settling of the pleadings, that is to say, the making up of the issues to be 
tried, must antedate the trial itself. We can hardly conceive of anything 
directly relating to the preparation of the pleadings which can arise at the trial, . 
except the necessity of amending them which sometimes arises, where the 
plaintiff or defendant discovers that his evidence does not fit his allega- 
tions. The amendment of the pleadings in the face of the court itself, 
after the trial has commenced, would form a useful chapter in any work 
on the subject of trials; but outside of that, the subject of pleadings relates to 
a subject which ought to precede every judicial trial. Although some of the 
so-called ‘‘ reformed codes of procedure ’’ allow the objection that the petition 
or complaint does not state a cause of action to be raised at any time, 
whether at the trial or by a motion in arrest of judgment, or even on appeal or 
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writ of error; yet we venture to think that, under any correct system of plead- 
ing, it should be insisted that the objector raise this objection by demurrer, or in 
some other way before the trial, and that if he does not the trial shall proceed, 
provided the judge can gather from the pleading, by the most liberal intend- 
ment, the meaning of the pleader. If it has failed to notify the other party of 
what he is called upon to defend, surely he ought to be required to make that 
fact known before a jury is called and sworn. The truth is, that we have in 
some of the so-called “code states,’? and notably in Missouri, an amount of 
parrow and ignorant technicality under our so-called “reformed system,”’ 
which would make an English barrister blush for his kinsman across the 
Atlantic. A shameful chapter of reversals for narrow technicalities that have 
no connection whatever with the merits, in cases where there is not the faintest 
reason for believing that the objecting party was not advised by the pleading, to 
the fullest extent, of what he was called upon to meet, could be compiled fron 
the Missouri decisions. The worst part of it is that these decisions proceed in 
the very face of a statute commanding the judges not to reverse judgments 
except for errors affecting the merits. But the artificial reason of a lawyer is 
something fearful and wonderful; and what his educated artificial reason will 
regard as affecting the merits is, indeed, a curious thing. The learned author 
of the work before us states: ‘A pleading is at once a notice to the adversary 
of what he must prepare to meet; a rule of order by which the court may 
restrain the latitude of contention at the trial; and, after judgment, a record of 
justice done, which the court may enforce aud compel the parties to respect.” 
If these three offices are subserved; if the adversary is notified of what he must 
prepare to meet; if the judge finds the rule of order sufficiently plain and 
certain for the purpose of the trial; and if it creates a record of justice done 
sufficientiy certain to bar another action for the same subject matter, — then 
every office of a pleading has been subserved; and if, beyond this, judgments 
fairly acquired on the merits are reversed for technical reasons connected with 
the pleadings, the courts commit an unpardonable sin, not only against the 
successful party to the particular litigation, but also in setting precedents for 
wrecking justice in future cases. 

This work has already become quite popular with the profession, and it can 
not be doubted that it is proving very useful to them. 


MILLER’S LECTURES ON THE CONSTITUTION.— Lectures on the Constituion of the United 
States. By SAMUEL FREEMAN MILLER, LL.D., Late an Associate Justice of the Supreme 
Court of the United States. New York and Albany; Banks and Brothers, Law Publishers. 
1891. 


The late Justice Miller, at his death, left a carefully prepared manuscript of 
ten lectures upon the Constitution of the Uuited States, which had been read 
by him before the students of the law school of the National University, in the 
city of Washington, during the winter of 1889 and the early spring of 1890. 
These lectures were accompanied by a series of notes, prepared under his di- 
rection. This material, and two other papers by him on cognate subjects — 
the first an address before the Alumui of the Law Department of the Univer- 
sity of Michigan on the 29th of June, 1887, entitled, ‘‘ The Constitution and the 
Supreme Court of the United States;’’ the other, ‘‘ An Oration Delivered at the 
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One Hundredth Aniversary of the Framing and Promulgation of the Constity. 
tion in Independence Square, Philadelphia, on the 17th day of September, 
1887,’’— were placed in the hands of J. C. Bancroft Davis, Esq., the Official 
Reporter of the Supreme Court of the United States, after the death of Mr. 
Justice Miller, to be edited and published. The address and the oration were 
Published together, under the supervision of the late justice during his life 
time; but the ten lectures on the Constitution are now published for the first 
time. The learned editor says in his preface: ‘It will be easily seen that no 
editing of these papers, in the ordinary sense of that term, was necessary, 
beyond the care required in order to insure the exact reproduction of the 
thoughts and language of the great Judge who has passed away, and 
the verification of the authorities cited or quoted in the foot-notes. The sim. 
plicity of style, the directness of statement, the breadth of view, the honesty of 
purpose, anc the discriminating analysis to be found in these papers, must arrest 
the attention and command the admiration of students of constitutional his- 
tory, without extraneous suggestions. .I have, accordingly, printed Judge 
Miller’s lectures as they came to me, and have attached to them the foot-notes 
in the condition in which they were left by him, after properly verifying them. 
I have also taken the liberty to add a short note to each of these lectures, 
which in each case will explain itself. I have also added a supplementary 
chapter, containing references to minor provisions of the constitution not dis- 
cussed in the lectures, and an appendix containing (1) a collated copy of the 
Constitution, with full references to the cases in which it has been construed 
or discussed; (2) a collated copy of the Articles of Confederation; (3) copies 
of the Randolph draught for a constitution and of the Pinckney draught for the 
same, which were submitted to the Convention May 29, 1787, both of which 
proved to be of substantial use in the discussions which followed in the Con- 
vention. I have endeavored to present this work to the profession and the 
public in a manner worthy of the great judge who has passed away, so far as 
the limited time given to me, and my duties to the court, would allow. If 
there be any serious shortcoming, no one will regret it more than I. It has 
been to me a labor of love to follow in the footsteps of one whose great intel- 
lect, probity, manliness, and directness of purpose were recognized by the 
whole nation; whose amiable character was admired by all who knew him; 
and whose friendship I was permitted to enjoy for nearly a quarter of @ cen- 
tury.’? He then alludes to the character of Mr. Justice Miller as a constitu- 
tional lawyer, and quotes from the address of Mr. Chief Justice Fuller 
responding to the resolutions presented by the Attorney General of the United 
States on the occasion of his death, referring to his character as a constitu- 
tional lawyer and judge, and the part he took in settling the important 
constitutional questions which grew out of the late civil war. Credit is given 
to Mr. Gherardi Davis, of the New York bar, for assistance, and to the Hon. J. 
B. Moore, Assistant Secretary of State, for the collated and certifled copy of 
the constitution, etc., in the Appendix, which cannot but prove interesting to 
students of constitutional history. 

To the foregoing description of this work, drawn frem the editor’s preface, we 
add the opinion that a student will get a better impression in outline of the 
Constitution of the United States, as settled by the decisions of the Supreme 
Federal Tribunal, in this work than in any other of which we have knowledge. 
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It is printed in large, clear type, and is peculiarly well adapted for use in law 
schools; and the use of this or of some other work on the Constitution of the 
United States ought to be made peremptory in every law school. The deplor- 
able lack of knowledge among the educated portion of the people of our coun- 
try of the relations between Federal and State Governments, is seen every day. 
It is especially seen in the utter want of appreciation of the bearings of such 
important decisions as the Original Package Decision, the Nebraska Guberna- 
torial Election Decision, the Minnesota Milk Decision, and other decisions 
which might be named, upon the relations subsisting between the Federal and 
the State Governments. These decisions are condemned or applauded, merely 
as they advance the theories of this or that faction or party; and even the edi- 
tors of the best newspapers are incapable of looking beyond them, and appre- 
ciating the questions which they really involve, and the influence which they 
exert upon future questions, the decision of which may cut the other way. The 
most profound attacks made by the Supreme Federal Tribunal on the autonomy 
of the States pass with scarcely a ripple; and, with the single exception of the 
Original Package decision, which touched a moral cord, little effort has been 
made in Congress to abrogate them, or to do away with their mischievous con- 
sequences. When the regulation of local matters passes into the hands ofa 
Congress, which has no time or capacity even to legislate properly on general 
matters, and, what is worse, into the hands of an appointive judiciary, the 
people will no Jonger have the right to regard themselves as self-governing. 
Their institutions will sink under the control of a remote and uncontrollable 
power, a8 much so as have the institutions of the once free republic of Iceland 
sunk under the control of the Danes. 

The greatest tribute that has been paid to Mr. Justice Miller rests in the 
fact, that at the close of the civil war, his influence resisted, notably in the 
Slaughter House cases, the strong tendency toward the Federal suppression, 
under the Fourteenth Amendment, of the police powers of the States. How he 
ever fell into the aberration of concurring in the Original Package decision 
almost passes belief; and if he had lived we could not credit to his great 
intellect the folly of yielding a concurrence to the wild dream embodied in 
the Nebraska Gubernatorial Election decision. Since the death of Bradley 
there remains but one justice on the bench in any sense the match of Miller 
in intellect or in capacity for dealing with constitutional questions; we al- 
lude to Mr. Justice Field, whose single dissent illumines the folly of the 
Nebraska Gubernatorial decision. If the execution of that decision had been 
Tesisted by the Supreme Court of Nebraska or the mandate of the Supreme 
Federal Tribunal disobeyed, we might have had the spectacle of a United 
States marshal with a posse endeavoring to seat a claimant to the office of 
governor of a so-called sovereign State, the creature thus manipulating the 
creator; the Federal government thus dominating the sovereignties by which it 
was created, and from whose grant it exercises a collection of limited and 
delegated powers merely. That decision strongly emphasizes the need upon 
that bench of lawyers of the scope and breadth of intellect possessed by Miller. 

Will we get one as the successor of Bradley? Will the next administra- 
tiou give us auy? 
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PORTER ON BILLS OF LADING.—A Treatise on the Law of Bills of Lading, by WILLIam W, 

PORTER, of the Philadelphia Bar. Philadelphia: Kay and Brother. 1891, 

The author states in his preface that this is believed to be the first American 
work on the law relating to bills of lading. ‘‘ The subject,’’ he says, “hag 
been touched upon in text-books on kindred subjects, but is worthy of a more 
extended treatment. The work of the author has been done in spare moments 
in the midst®of the pressure incident to active practice. This fact may serve 
to explain and excuse some of the defects which less interrupted labor might 
have excluded.”? Although there is no American work on the distinctive title 
of Bills of Lading, yet every work on the subject of carriers of goods or of 
common carriers necessarily includes: a treatise on the law of Bills of Lading; 
so that a work on the subject of Bills of Lading, if it is restricted to that sub- 
ject, is substantially a work on the contracts of carriers. Such is the title of 
the well-known work of Mr. Lawson. This work before us contains about five 
hundred and forty pages of matter, all told, and bears evidence of a good deal 
of careful study of the cases. It is written a good deal in the style of Benjamin 
on Sales. Its text very often consists inedeveloping the doctrine of particular 
cases, stating the holdings of case after case. At the same time it. 
cites a large number of cases, all told, probably two thousand. It has 
already met with considerable commendation. We are not favorably inclined 
to the plan of writing and publishing partial works on legal subjects, or works 
upon titles which must be regarded as partial titles. We take it that the general 
subject of carriers of goods is the smallest subject, cognate with that of the 
present work, on which a work should be written and published. The lawyer 
wants in his library a comprehensive work covering the whole subject. Com- 
prehensive works are the order of the day. The lawyer does not want to take 
up a book on the subject of Bills of Lading, citing but two thousand cases, and 
search it through for something in point, only to find that it is not included in 
the work; whereas it would have been included in the work if it had been a 
comprehensive work on the subject of carriers of goods. At the same time, 
there are very few lawyers — certainly none engaged in active practice — that 
have the time to write thorough and comprehensive works on any of the large 
titles of the law. Neither have the judges time. The writing of such works 
must, therefore, be relegated to the briefless barrister, the law professor, the 
retired lawyer, or the professional legal author. The briefiess barrister will 
not have the experience, unless he occupies the exceptional position occupied 
by Mr. Benjamin when he wrote his work on Sales, of having become briefless 

n consequence of his connection with a great political movement which was 
unsuccessful. The law professor will present a work based on a refined classi- 
fication, developing theories and embracing a good deal of impracticable 
casuistry; but he will often fail in writinga practical history of what the courts 
have decided on the subject under consideration. The professional law writer 
will succeed best of any of the foregoing classes; but unless he has had very 
considerable experience as a practitioner or as a judge, his work will be too 
theoretical and too little practical. The bar are generally glad to get hold of 
works written by active practitioners, or by judges on the bench. Their every 
day experience in the practical administration of justice gives a certain unde- 
fined life and tone to their works as authors, which is not discovered in the works 
of theoretical writers. 
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AMERICAN STATE REPORTS, VOLUMES TWENTY-ONE AND TWENTY-TWO. — The American 
State Reports, containing the Cases of General Value and Authority, Subsequent to 
those contained in the “‘ American Decisions” and the “ American Reports” Decided 


D in the Courts of Last Resort of the Several States. Selected, reported and annotated 
8 by A. C. FREEMAN, and the Associate Editors of the American Decisions. Volumes 
@ Twenty-one and Twenty-two. San Francisco: The Bancroft-Whitney Company. 
8 1891, 1892. 
@ It is scarcely necessary for us to renew attention to the fact that this series 
t ’ ig the continuation of the ‘‘ American Reports.’? That series was started in 
e the year 1871, by John D. Parsons, Jr., of Albany, under the editorial super- 
f vision of Isaac Grant Thompson, editor of the Albany Law Journal. Upon the 
; death of Mr. Thompson, the series was conducted under the management of 
” his successor, Irving Browne, the present editor of the Albany Law Journal. 
t The series proved to be quite popular; so much so that the house of A. L. 
e Bancroft and Company, of San Francisco, entered upon the project of making 
1 a similar collection of selected cases, arranged chronologically, from the begin- 
n ning of our American jurisprudence down to the period of time which would 
r . make the series connect with the American Reports. This series, called the 
it. “American Decisions,’’ was, at first, under the editorial management of John 
8 Proffatt, LL.B., a young English lawyer residing in San Francisco, who had 
d written a fairly good treatise on Jury Trial. Mr. Proffatt ended his labors with 
8 the tenth volume, and died on the 22d of July, 1879. A touching memorial of 
al him is printed in the eleventh volume of the American Decisions, signed by his 
e two editorial associates, S. C. Simpson, and F. P. Deering. He was succeeded 
r by Mr. Abraham Clark Freeman, a lawyer, then residing in Sacramento, who 
\- had already acquired distinction as the author of a work on the lawof Judg- 
e ments. It is no disparagement to Mr. Proffat to say that the character of the 
d work sensibly improved under the management of Mr. Freeman. This may 
n have been due to the larger experience of Mr. Freeman, and it may have been 
a due to the fact that the publishers placed larger resources and more editorial 
2, assistance at his disposal. He continued the work down to Volume One Hun- 
at dred, which embraces cases decided in the years 1869 and 1870, and made the 
xe series connect chronologically with the American Reports. The last volume of 
<) the American Decisions, Volume One Hundred, was published in 1888. Soon 
ne after that the enterprising publishers of the American Decisions purchased 
ill from the publisher of the American Reports that entire series, and removed his 
od imprint from the title page and placed their own imprint there instead. That 
Ss series embraces sixty volumes. It was not continued by the San Francisco 
as purchasers of it, but instead of that, they entered upon the publication of a 
3i- new series called the ‘‘ American State Reports,” beginning in point of time 
le where the American Reports left off. It is of this series that we now have 
ts under our eye the twenty-first and twenty second volumes. The American 
er State Reports are under the editorial management of Mr. Freeman, and the 
ry corps of editors who assisted him in editing the American Decisions, or so 
20 many of them as has been found necessary to retain for the present work. The 
of general style of these reports is the same as that of the American Decisions, in 
ry so far as there are points of distinction between the style of the American 
e* Decisions and that of the American Reports, 
ks 


One of the most valuable features of the American State Reports is the 
editorial annotations, which seem to be getting more numerous and more 
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valuable with each succeeding volume. Many of these notes can hardly be 
praised too highly. Some of them, however, are manifestly culled from recent 
editions of leading text books on the subject of the note. Where this has 
been done credit has been given, so far as we know: at least we have not 
heard of any complaint, from any author or publisher, of matter being ap- 
propriated without credit. Some of these notes are manifestly the work 
of original investigators who, without any previous guides, have gone into the 
reports themselves, and have presented with patient elaboration the result of 
the decisions on difficult questions. This is notably true of the note to the case 
of Ladd v. City of Boston, which relates to the subject of covenants in deeds 
restricting the future use of the land conveyed. Many of the cases on this sub- 
ject are, it is well known, English cases, and are hence presumably beyond the 
reach of those American lawyers who have not access to well-supplied libra- 
ries of reports. It was, therefore, evidently necessary, in constructing a note 
on such a subject which should be in the highest degree useful, to develop fully 
the theories of the cases as shown in the facts in judgment and in the language 
employed by the judges in their opinions. This the author of the note has 
evidently done. The note is constructed in a way essentially different from 
most of the notes of this series. The learned editor has not contented himself 
merely with furnishing a collection of points, results, or round statements of 
legal doctrine; but he has patiently developed the holdings of the courts on 
this most difficult subject, by a careful study and comparison of the cases, 
We congratulate the learned editor upon this departure from his usual style of 
annotating his cases, which we cannot but believe to be a happy innovation. 

In volume twenty-two there are valuable notes on the difference between 
local and transitory actions (page 22 et seq.); on constitutional requirements 
respecting acts of the legislature appropriating public moneys (page 645 et 
seq.); On the subject of the review by appeal, certiorari, and habeas corpus, of 
decisions of judgments punishing contempts of court (page 417 et seq.); on 
the effect of the death of a contracting party with reference to the performance 
of the contract by his personal representative upon its termination (page 812 
et seq.); on the personal liability of agents to third persons (page 508 et seq.); 
on the liability of one held out as a partner (page 757 et seg.); as well as 
shorter notes on a great variety of other topics. In short, these volumes are 
so rich in what they contain that criticism of them would be little more than 
captiousness. 


LAWYERS REPORTS ANNOTATED, BOOK XII. —All Current Cases of General Value and 
Importance decided in the United States, State and Territorial Courts, with Full An- 
notations, by ROBERT DEsTY, editor. BURDETTE A. RICH and HeNrRY P. FARNHAM, 
Reporters; the Publisher's Editoral Staff, and the Several Reporters and Judges of each 
Court Assisting in Selection [12 L. R. A.]. Rochester, N. Y.: The Lawyers’ Co-operative 
Publishing Company. 1891. 


In our last issue we referred at some length to the personnel of the Lawyers’ 
Co-operative Publishing Company and their literary staff. We alluded to Mr. 
Desty, the well known author who officiates as editor of the series of reports 
now under consideration, as one who seldom takes offense at any imputation 


121 Am. St. Rep., at page 484. 
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except the imputation that he slights his work. We have come to regard his 
work as exceptionally well done. So far as we have had occasion to make com- 
parisons between his head-notes and the opinions, we have found his head- 
notes well drawn. His foot-notes, appended to the decisions, cite numerous 
applicatory cases, and are of greatvalue. The practical difference between this 
series and the series known as the American State Reports, is that this seriesis 
not confined to State reports, but that the editors make their selection from 
cases of value and importance in all the American Appellate Courts. Again, 
the American State Reports do not print any decisions until they are published 
in the official reports. They are, therefore, able to present the text of their de- 
cisions in the language in which the judges allow them finally to rest, but by 
this plan their reports are considerably behind time; whereas, in the series of 
reports under review the cases are printed as soon after their delivery as prac- 
ticable, without waiting for their publication in the official reports, though 
some of them are published in the official reports before they find their way 
into this series. Then the American State Reports are printed in the ordinary 
page and the ordinary type used in American books of law reports, single 
column of small pica or long primer; whereas the L. R. A. series is printed in 
double column of solid brevier. The result is that the amount of matter in one 
of the L. R. A. books is vastly in excess of that contained in one of the Ameri- 
can State books, perhaps double. An idea of this will be gained by those who 
have not compared the two series, by suggesting that the L. R. A. page con- 
tains about as much matter as a page of the smallest type of the Albany Law 
Journal, or of the United States digest, probably more than twelve hundred 
words to the page of text; whereas the American State Reports contain about 
five hundred words to the page of text. The Co-op’s, therefore, give about 
twice as much matter for five dollars as the Bancrofts give for four dollars. 
Asto the relative quality of the matter it would perhaps be unfair for us to 
offer an opinion. We are very much affected in favor of both series. We use 
them both constantly. We find, however, that the American State series is 
much pleasanter to the eye and much easier to read than the fine and crowded 
type of the L. R. A. While the American State series can not plume itself to 
any great extent on its mechanical excellence, it is mechanically much better 
than the L. R. A. series. But when it comes to giving the greatest good for 
the least money, we are not prepared to say which series takes the lead: we 
allow that question to be fought out between the rival publishers and the pro- 
fession. 


RaPALJE’S DIGEST OF THE AMERICAN DECISIONS AND REPORTS.—A Digest of the Decisions 
of the Courts of Last Resort of the Several States, from the Earliest Period to the Ysar 
1888, Contained in the One Hundred and Sixty Volumes of the American Decisions and 
the American Reports, and of the Notes therein Contained. By STEWART RaPaLJE. 
San Francisco: The Bancroft-Whitney Company. 1891. 


This is a very useful key to unlock the mass of adjudged law collected in the 
one hundred and sixty volumes Known as the American Decisions and the 
American Reports. Theauthor is experienced in this kind of work, is co-author 
of a valuable law dictionary, and has been editor of the Criminal Law Magazine 
and author of several works on the law; and is now editor of the Railway and 
Corporation Law Journal. These three volumes present all the appearances of 
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2 good digest, with the exception of a table of cases criticised. A valuable 
table of cases overruled, doubted, approved, criticised, ctc., might have been 
collected from the cases which are printed in full in the American Decisions and 
American Reports; and this would have enhanced the value of the present work 
very considerably. 

These decisious — the American Decisions and the American Reports —are 
a very valuable collection of case law; but they are deficient in one very im- 
portant particular; the selections were made piece-meal and without any 
apparent reference to the question of what selections had been already made on 
the same subject, or what would thereafter be made. It is evident that, in 
making selections for the American Decisions, the editor took up State reports 
of particular years and went through them, volume by volume, selecting 
from each volume what seemed to him the most important decisions, 
culling from each volume perhaps a dozen important cases. So, in making 
selections for the American Reports, the editor evidently took the current 
volumes of the American State Reports, as fast as they came out, and 
went through them io the same way, culling from them a selected num- 
ber of decisions, to be reprinted in the same way. These two collections 
of cases therefore consist in a collection of cullings, made very much in 
the same way as in the editor of such a publication as the Eclectic Magazine 
or Littell’s Living Age culls enough from the current English magazines to fill up 
each of his numbers with a collection of interesting matter. The difficulty with 
the series is that there are topics in which they are very deficient, and, on the 
other hand, topics in which the collecting has been relatively overdone. On 
most topics the practitioner can find what he wants, but on many topics there 
is a marked deficiency. This could aud would have been prevented if the opin- 
ionaved publisher, who projected the work, had taken the advice given him by 
the present writer in the Southern Law Review, in reviewing the first volume of 
the work; ! wherein he was told to make his selections by topics, and not chro- 
nologically, thereby grouping the decisions under each topic and developing- 
each topic by itself iu its just proportions. It was, of cuurse, idle to argue 
with a man who knew it all, and who was making a collection of books merely 
for the purpose of making money out of them, and not with any idea of 
advancing the jurisprudence of his country. And so it is that the searcher 
who wishes to run down any subject, so far as it has been developed in these 
two series, must get the books in his revolving book-case and begin with the 
latest volume that contains a case dealing with the subject, and then go back 
through a great many successive cases and notes, perhaps twenty in number on 
a single topic, before he will find all the decisions which he wants to examine 
and cite, or even references to them. Under the system which we pointed out 
to the publisher when he began the series, these twenty succcessive notes 
would have been massed into one note, and all the applicatory cases would 
have been collected in one volume. If we were to draw into comparison the two 
series, the American Decisions and the American Reports, we should say that 
the American Decisions are much better annotated than the American Reports — 
in fact the annotations of the latter are very perfunctory and slovenly; whereas 
the selections of cases are much better made in the American Reports than in 


1 3 South. Law Rev. (N. S.) 916; 4 Id. 119, 271, 285, 872. 
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the American Decisions, and the head-notes in the former are infinitely superior 
to those in the latter series. Indeed, the editors who have been charged with 
the making of the head-notes of the American Decisions seem to have been 
thoroughly incapable of performing that task. They have floundered about, in 
the way of some of the reporters, of stringing out all the dicta in their head- 
notes, and have no’ even numbered the paragraphs; whereas the editor of the 
American Reports has confined his head-notes to the very point in decision, 
omitting everything else, and has often failed to state that fully. 

These reprints have hada wide circulation and have been very beneficial in 
enabling lawyers who have not access to large libraries to draw into comparison 
the decisions of different State judicatories upon various questions of the law. 


THE GENERAL PRINCIPLES OF CONSTITUTIONAL LAW IN THE UNITED STATES OF AMERICA. 
By THOMAS M. COOLEY, LL. D. Second Edition, by ALEXIS C. ANGELL. Boston: Little, 
Brown & Company. 1891. 


This edition of Judge Cooley’s excellent little treatise on constitutional law 
is an admirable example of how a standard work ought not to be edited. For 
upwards of ten years the book has enjoyed a deserved popularity in the schools 
and colleges of the country and among students of the constitution generally,— 
a popularity due not less to the reputation of its author than to its own intrinsic 
value. Such a book acquires a prescriptive right to immunity from text-tink- 
ering and other editorial vices and devices. Moreover the public acquires a 
right in the book good, it would appear, even against the express license of the 
author. If there be such a thing as an ethics of editing, one of the fundamental! 
tules of the code ought to be, “ no tampering with texts.’’ 

Against this rule the editor of Judge Cooley’s book has sinned beyond for- 
giveness, even if one’s patience extends to the Scriptural seventy times seven. 
Hereafter the student must accept no quotations from this work on the author- 
ity of Judge Cooley’s reputation, unless the citation is expressly to the first 
edition. The second edition is Judge Cooley with such corrections and addi- 
tions as have suggested themselves to his editor. It does not even appear that 
the edition has passed under the eye of the author, and even if it has, his ap- 
proval of another’s work cannot justify the mutilation of a book in which the 
public has acquired an interest. Neither in the text nor in the notes is there 
anything to indicate what is author and whatiseditor. Whole pages have been 
rewritten; paragraphs have been torn bodily from their context and transferred 
to other places; paragraphs have been dropped out altogether; paragraphs have 
been added; sentences, phrases, aud words have been interpolated; notes have 
been suppressed; and the whole work has undergone a kind of renovation such 
as suggests an editorial attempt to make the best of a bad job. One can’t help 
feeling that the editor has throughout a generously tolerant disapproval of the 
author, but has made a friendly effort to dress the thing up alittle and cover its 
most glaring defects. 

Where editorial sins are so many and so great it is useless to specify particu- 
jar offences. Yet a few references will serve to illustrate the extent of the 
wrong. Pages 67 to 75, on the power of Congress over commerce, would offer 
an excellent puzzle to any one who should attempt to extricate Judge Cooley 
from the sinuosities of his editor. Perhaps no finer example of the irouy of 


e 
y 
8 
g 
d 
- 
= 
p 
y 
if 
y 
r 
e 
it 
D 
YIIM 


328 26 AMERICAN LAW REVIEW. 


fate existe than that Judge Cooley should have lived to see his deliberate state- 
ments of the law governing inter-state commerce torn to tatters beneath the cor. 
rective rod of hiseditor. Editorial chastisement can no furthergo. Although 
the author has cited the Legal Tender Cases and made such statements as he 
seems warranted, the editor (pp. 82-3) has interpolated a paragraph on the 
same point giving his views of the decision, but with nothing to indicate that 
they are not Judge Cooley’s. This is not editing; it is rewriting. In the para- 
graph on “ admiralty and maritime cases ” (pp. 117-120), a subject on which one 
might suppose there has been no new law of importance in the past ten years, 
the editor finds it necessary to make no less than three interpolations. The 
sections on “ equality’’ (pp. 235-238) consisted of just eighteen lines in the 
first edition. The editor’s ideas on the subject require sixty lines made up of 
a curious medley of matter taken from different parts of the author’s edition 
and from the editor’s own private storehouse. Instances might be multiplied, 
but these will suffice. 

It is to be regretted that so valuable a work has been so badly edited. That 
a new edition is desirable all will admit. But scholars will still prefer to use 
their old edition, knowing it to be the work of the author, than to trust to this 
crazy patchwork in which author and editor are indistinguishable, and where, 
on the whole, it is safer to attribute an excerpt to the editor than to the author. 

E. W.H. 


